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LICENSING INDEPENDENT FOREIGN FREIGHT 
FORWARDERS 


TUESDAY, APRIL 29, 1958 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON OcEAN Fre1IcHt ForwARDERS, 
OF THE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to call, in room 219, Old 
House Office Building, Hon. T. A. Thompson (chairman of the subcom- 
mittee) presiding. 

Present : Representatives Thompson (presiding) , Kluczynski, Allen, 
and Glenn. 

Staff member present: R. H. Cowen, counsel. 

Mr. Tuomrson. The subcommittee will come to order. 

This, gentlemen, is the first meeting, a supplemental meeting, of a 
newly constituted Subcommittee on Ocean Freight Forwarders of the 
Committee on Merchant Marine and Fisheries. It is good to see so 
many faces that look familiar around such a meeting back with us 
again. 

The season is officially open, and I hope this time we come to some 
conclusions that will be beneficial to all. 

As you all know, gentlemen, we have had exhaustive hearings, which 
took up considerable time with the then subcommittee. We heard from 
every segment of the entire industry that wanted to appear before us. 
The subcommittee then felt that it had rather complete information, 
at least from those witnesses who saw fit to give testimony before the 
subcommittee. From the information received, the subcommittee made 
certain recommendations in its report, and sponsored legislation which 
has been introduced under the name of the chairman of the sub- 
committee. 

It was later thought that the various segments of the industry 
should be given an opportunity to see whether or not, in their good 
judgment, all information was included and made known to the sub- 
committee, and to see whether or not the legislation sponsored by, and 
recommended by, the subcommittee covered all the points to protect the 
United States Government, the taxpayers, and all segments of the 
industry. 

It was felt that for all legitimate operators, carriers, forwarders, or 
shippers, that the best interests of these segments of the industry were 
being protected by this legislation. 

The chairman of the Committee on Merchant Marine and Fisheries 
decided this year to reconstitute the committee for the purpose of 
allowing any supplemental information to come into it in order that 
an evaluation could again be made, showing the fairness of the full 
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committee and the subcommittee, in attempting to learn whether or not 
there were sufficient diverse opinions to where we could again look into 
the proposition before the matter was considered by the full commit- 
tee or by the House of Representatives and the Congress. 

So this morning we are starting hearings on bills that have been 
introduced. There are three with which you are all familiar, which 
the subcommittee is sponsoring. 

H. R. 6808 has been submitted to amend the Shipping Act of 1916 
and provide fér the licensing of freight forwarders, introduced by 
Mr. Boykin. This bill probably will not have to be considered inas- 
much as H. R. 8382 was introduced at a subsequent date with cer- 
tain perfections, I understand, and is the bill that Mr. Boykin, our 
colleague, would like to have considered. 

There is also a bill, H. R. 10427, by Mr. Cretella, our colleague, 
which is identical to the Boykin bill. 

It is my hope, as chairman of this subcommittee, that there will 
be the least amount of questioning of witnesses possible, except to 
bring out salient points that have not been covered in previous testi- 
mony, that is, as a matter of record. 

Due to the shortness of time, it is the hope of the subcommittee 
that the witnesses will be brief and limit their testimony only to 
those suggestions that can be made that will not be a duplication of 
previous testimony. We should like to have your ideas as to why 
H. R. 8382 and its companion bill, H. R. 10427, should be favor ably 
considered by the subcommittee rather than other legislation which 
was sponsored and recommended by the subcommittee earlier. 

Counsel, of course, will ask certain questions, and the membership 
cf this subcommittee are privileged to ask any question they want. 
But I do hope, gentlemen, that there will be the least amount of 
duplication in this testimony that is possible, and still allow the 
subcommittee to get a clear picture, an up-to-date picture, of the 
situation as you see it. 


(The bills referred to follow :) 


[H. R. 474, 85th Cong., 1st sess.] 
A BILL To repeal section 217 of the Merchant Marine Act, 1936, as amended 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 217 of the Merchant 
Marine Act, 1936, as amended (56 Stat. 171; 46 U. S. C. 217), is hereby repealed. 


{H. R. 479, 85th Cong., 1st sess.] 


A BILL To amend the Shipping Act, 1916, as amended, to provide for the licensing of 
foreign freight forwarders 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the first section of the Shipping 
Act, 1916 (46 U. S. C. 801), is amended by adding at the end thereof the 
following new paragraph: 

“The term ‘foreign freight forwarder’ means any person engaged in the busi- 
ness of dispatching shipments on behalf of other persons, by oceangoing vessels 
in commerce from the United States, its territories or possessions to foreign 
countries, or between the United States and its Territories or possessions, or 
betwten such Territories and possessions; and of handling the formalities inci- 
dent to such shipments. This definition includes independent freight for- 
warders, common carriers, manufacturers, exporters, export traders, manu- 
facturers’ agents, resident buyers, brokers, commission merchants, and other 
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persons, when they engage for and on behalf of any person other than them- 
selves, in the aforementioned activity.” 

Sec. 2. The Shipping Act, 1916, is further amended by redesignating section 
44 as section 45, and inserting immediately after section 43 the following new 
section : 

“Sec. 44. (a) No person shall engage in business as a ‘foreign freight for- 
warder’ as defined in this Act unless such person holds a license issued by the 
Federal Maritime Board to engage in such business. 

“(b) A forwarder’s license shall be issued to any qualified applicant therefor 
if it is found by the Board that the applicant is fit, willing, and able properly 
to perform the services of a foreign freight forwarder, and to conform to the 
provisions of this Act and the requirements, rules, and regulations of the Board 
issued thereunder, and that the proposed forwarding business is, or will be, 
consistent with the public interest and the national maritime policies declared 
in the Merchant Marine Act, 1936; otherwise such application shall be denied. 
Any forwarder who, on the effective date of this Act, is engaged in business as 
a foreign freight forwarder under a registration number issued by the Board 
may continue such business for a period of one hundred and twenty days there- 
after without a license, and if application for such license is made within such 
period, the forwarder may, under such regulations as the Board shall prescribe, 
continue such business until otherwise ordered by the Board. 

“(c) The Board shall prescribe reasonable rules and regulations to be ob- 
served by any person holding a forwarder’s license and no such license shall be 
issued or remain in force unless such person shall have furnished a bond or 
other security approved by the Board, in such form and amount as in the 
opinion of the Board, will insure financial responsibility and the supplying of 
the services in accordance with contracts, agreements, or arrangements therefor. 

“(d) Licenses shall be effective from the date specified therein, and shall 
remain in effect until suspended or terminated as herein provided. Any such 
license may, upon application of the holder thereof, in the discretion of the 
Board, be amended or revoked, in whole or in part, or may upon complaint, or 
on the Board’s own initiative, after notice and hearing, be suspended, changed, 
or revoked, in whole or in part, for willful failure to comply with any provision 
of this Act, or with any lawful order, rule, or regulation of the Board promul- 
gated thereunder, or with any term, condition, or limitation of such license.” 





[H. R. 480, 85th Cong., 1st sess.] 
A BILL To amend section 16 of the Shipping Act, 1916, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the fourth paragraph of section 16 of 
the Shipping Act, 1916, as amended, (49 Stat. 1518; 46 U. S. C. 815), is amended 
by inserting immediately before the period at the end thereof the following: “: 
Provided, That on any shipment which the shipper certifies that it directly placed 
with the carrier, such carrier shall credit the freight bill covering such ship- 
ment by 60 per centum of the applicable brokerage commission or fee as specified 
in its tariff: Provided further, That it shall be unlawful for any such carrier 
to pay a brokerage commission or fee, or to pay more than one brokerage com- 
mission or fee on the same shipment, to a forwarder or broker or shipper except 
as specified in its tariff and as authorized by this paragraph”. 

Sec. 2. After the fifth paragraph of section 16 of the Shipping Act, 1916, add 
the following new paragraph: 

“For purposes of this section, the term ‘shipper’ shall include departments 
and agencies of the United States Government.” 


[H. R. 6808, 85th Cong., 1st sess.] 


A BILL To amend the Shipping Act, 1916, to provide for licensing independent foreign 
freight forwarders, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Shipping Act, 1916 (46 U. S. C. 
801-842), is amended by inserting immediately after section 42 thereof the 
following new section: 
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“Sec. 43. (a) The Secretary of Commerce shall prescribe rules and regula- 
tions governing the licensing as independent foreign freight forwarders of citi- 
zens of the United States of good moral character, and of corporations, asso- 
ciations, and partnerships, and may require as a condition to the granting of 
any license, the showing of such facts as he may deem advisable as to the quali- 
fications of the applicant to render valuable service to exporters. No such 
license shall be granted to any corporation, association, or partnership unless 
licenses as independent foreign freight forwarders have been issued to at least 
two of the officers of such corporation or association, or two of the members 
of such partnership and such licenses are in force. Such licensed officers of 
such corporation or association and such licensed members of such partnership 
jointly shall have and exercise financial and executive control of such corpora- 
tion or association or partnership, except that whenever the number of stock- 
holders or members is greater than five only the executive control need be 
vested in the licensed officers or partners. Any license granted to any such 
corporation, association, or partnership, shall be deemed revoked if for any 
continuous period of more than sixty days after the issuance of such license 
there are not at least two officers of such corporation or association or two 
members of such partnership who are qualified to transact business or licensed 
independent foreign freight forwarders. Except as provided in subdivision 
(c) of this section, no person shall transact business as a foreign freight for- 
warder without a license granted in accordance with the provisions of this 
subdivision, but nothing in this section shall be construed to authorize the re- 
quiring of a license as an independent foreign freight forwarder in the case 
of any person doing the forwarding in connection with the exportation of his 
own merchandise for his own account. 

“(b) The Secretary may at any time, for good and sufficient reasons, serve 
notice in writing upon any independent foreign freight forwarder so licensed to 
show cause why said license shall not be revoked or suspended, which notice 
shall be in the form of a statement specifically setting forth the ground of com- 
plaint. The Secretary shall within ten days thereafter notify the independent 
foreign freight forwarder in writing of a hearing to be held before such hear- 
ing officer as the Secretary shall designate within five days upon said charges. 
At such hearing the independent foreign freight forwarder may be represented 
by counsel, and all proceedings, including the proof of the charges, and the 
answer thereto shall be presented, with the right of cross examination to 
both parties, and a stenographic record of the same shall be made and a copy 
thereof shall be delivered to the independent foreign freight forwarder. At 
the conclusion of such hearing the hearing officer shall forthwith transmit all 
papers and the stenographic report of the hearing, which shall constitute the 
record in the case, to the Secretary for his action. Thereupon the said Secre- 
tary shall have the right to revoke or suspend the license of any independent 
foreign freight forwarder shown to be incompetent, disreputable, or who has 
refused to comply with the rules and regulations issued under this section, 
or who has, with intent to defraud, in any manner willfully and knowingly 
deceived, misled, or threatened any exporter or client or prospective exporter 
or client by word, circular, letter, or advertisement. An appeal may be taken 
by any licensed independent foreign freight forwarder from any order of the 
Secretary suspending or revoking a license. Such appeal shall be taken by 
filing, in the United States court of appeals within any circuit wherein such 
person resides or has his principal place of business or in the United States 
Court of Appeals fur the District of Columbia, within sixty days after the 
entry of such order, a written petition praying that the order of the Secretary 
be modified or set aside in whole or in part. A copy of such petition shall be 
forthwith served upon the Secretary, and thereupon the Secretary shall certify 
and file in the court a transcript of the record upon which the order complained 
of was entered. Upon the filing of such transcript such court shall have ex- 
clusive jurisdiction to affirm, modify, or set aside such order in whole or in 
part. No objection to the order of the Secretary shall be considered by the 
court unless such objection shall have been urged before the hearing officer 
or unless there were reasonable grounds for failure to do so. The finding of 
the Secretary as to the facts, if supported by substantial evidence, shall be 
conclusive. If any party shall apply to the court for leave to adduce additional 
évidence and shall show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds for failure to 
adduce such evidence in the proceeding before the hearing officer, the court 
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may order such additional evidence to be taken before the hearing officer and 
to be adduced upon the hearing in such manner and upon such terms and 
conditions as to the court may seem proper. The Secretary may modify his 
findings as to the facts by reason of the additional evidence so taken, and he 
shall file with the court such modified or new findings which, if supported by 
substantial evidence, shall be conclusive, and his recommendation, if any, for 
the modification or setting aside of the original order. The judgment and de- 
cree of the court affirming, modifying, or setting aside, in whole or in part, any 
such order of the Secretary shall be final, subject to review by the Supreme 
Court of the United States upon certiorari or certification. The commence- 
ment of proceedings under this subsection shall, unless specifically ordered 
by the Court, operate as a stay of the order of the Secretary. 

“(e) Notwithstanding any other provision of this section any person duly 
registered with the Federal Maritime Board on the date of enactment of this 
section and who on such date is an independent foreign freight forwarder shall 
be granted a license under this section by the Secretary and in the case of a 
corporation, association, or partnership shall not be subject to the third and 
fourth sentences of subsection (a) of this section. 

“(d) The Secretary shall prescribe such rules and regulations as he may 
deem necessary to carry out the provisions of this section, including rules and 
regulations requiring the keeping of books, accounts, and records by licensed 
independent foreign freight forwarders, and the inspection thereof, and of their 
papers, documents, and correspondents by and the furnishing by them of in- 
+ cag relating to their business to any duly accredited agent of the United 

tates. 

“(e) No person licensed as an independent foreign freight forwarder under 
this section shall be subject to regulation under any other section of this Act. 

“(f) Any common carrier by water is authorized to compensate an independent 
foreign freight forwarder for any service rendered by the forwarder and con- 
sidered by the carrier to be of benefit to it. Common carriers by water are 
prohibited from interfering by concerted action with the managerial discre- 
tion of any individual common carrier by water in making such compensation. 

““(g) As used in this section the term 

“(1) ‘Independent foreign freight forwarder’ means an independent for- 
eign freight forwarder is any person engaged in the business of dispatch- 
ing shipments on behalf of other persons, for a consideration, by ocean-going 
vessels in commerce from the United States, its Territories or possessions to 
foreign countries, or between the United States and its Territories or posses- 
sions, or between such Territories and possessions; and of handling the for- 
malities incident to such shipments; but who is not a shipper or consignee or 
a seller or purchaser or common carrier by water of such shipments, nor has 
any beneficial interest therein, nor directly or indirectly controls or is con- 
trolled by the shipper or consignee, common carrier by water, or by any 
person having a beneficial interest in such shipments. 

(2) ‘Person’ includes individuals, corporations, associations, and part- 
nerships.” 





[H. R. 8382, 85th Cong., Ist sess. ] 


A BILL To amend the Shipping Act, 1916, to provide for licensing independent foreign 
freight forwarders, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Shipping Act, 1916 (46 U. S. C. 
801-842), is amended by inserting immediately after section 42 thereof the fol- 
lowing new section: 

“Sec. 43. (a) The Federal Maritime Board shall prescribe rules and regulations 
governing the licensing as independent foreign freight forwarders of citizens of 
the United States of good moral character, and of corporations, associations, and 
partnerships, and may require as a condition to the granting of any license, the 
showing of such facts as it may deem advisable as to the qualifications of the 
applicant to render valuable service to exporters. No such license shall be granted 
to any corporation, association, or partnership unless licenses as independent 
foreign freight forwarders have been issued to at least two of the officers of such 
corporation or association, or two of the members of such partnership, and such 
licenses are in force. Such licensed officers of such corporation or association and 
such licensed members of such partnership jointly shall have, and exercise finan- 
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cial and executive control of such corporation or association or partnership, 
except that whenever the number of stockholders or members is greater than 
five only the executive control need be vested in the licensed officers or partners. 
Any license granted to any such corporation, association, or partnership, shall 
be deemed revoked if for any continuous period of more than 60 days after the 
issuance of such license there are not at least two officers of such corporation 
or association or two members of such partnership who are qualified to transact 
business as licensed independent foreign freight forwarders. Except as provided 
in subdivision (c) of this section, no person shall transact business as a foreign 
freight forwarder without a license granted in accordance with the provisions of 
this subdivision, but nothing in this section shall be construed to authorize 
the requiring of a license as an independent foreign freight forwarder in the case 
of any person doing the forwarding in connection with the exportation of his own 
merchandise for his own account. 

“(b) The Board may at any time, for good and sufficient reasons, serve notice 
in writing upon any independent foreign freight forwarder so licensed to show 
cause why said license shall not be revoked or suspended, which notice shall be 
in the form of a statement specifically setting forth the ground of complaint. 
The Board shall within ten days thereafter notify the independent foreign freight 
forwarder in writing of a hearing to be held before such hearing officer as the 
Board shall designate within five days upon said charges. At such hearing the 
independent foreign freight forwarder may be represented by counsel, and all 
proceedings, including the proof of the charges, and the answer thereto shall be 
presented, with the right of cross-examination to both parties, and a stenographic 
record of the same shall be made and a copy thereof shall be delivered to the 
independent foreign freight forwarder. At the conclusion of such hearing the 
hearing officer shall forthwith transmit all papers and the stenographic report 
of the hearing, which shall constitute the record in the case, to the Board for its 
action. Thereupon the said Board shall have the right to revoke or suspend the 
license of any independent foreign freight forwarder shown to be incompetent, 
disreputable, or who has violated any law applicable to foreign freight forwarders, 
or who has refused to comply with the rules and regulations issued under this 
section, or who has, with intent to defraud, in any manner willfully and know- 
inglv deceived, misled, or threatened any exporter or client or prospective exporter 
or client by word, circular, letter, or advertisement. An appeal may be taken 
by any licensed independent foreign freight forwarder from any order of the 
Board suspending or revoking a license. Such appeal shall be taken by filing, 
in the United States court of appeals within any circuit wherein such person 
resides or has his principal place of business or in the United States Court of 
Appeals for the District of Columbia, within sixty days after the entry of such 
order, a written petition praying that the order of the Board be modified or set 
aside in whole or in part. A copy of such petition shall be forthwith served upon 
the Board, and thereupon the Board shall certify and file in the court a transcript 
of the record upon which the order complained of was entered. Upon the filing 
of such transcript such court shall have exclusive jurisdiction to affirm, modify, 
or set aside such order in whole or in part. The finding of the Board as to the 
facts, if supported by substantial evidence, shall be conclusive. If any party 
shall apply to the court for leave to adduce additional evidence and shall show 
to the satisfaction of the court that such additional evidence is material and 
that there were reasonable grounds for failure to adduce such evidence in the 
proceeding before the hearing officer, the court may order such additional evi- 
dence to be taken before the hearing officer and to be adduced upon the hearing 
in such manner and upon such terms and conditions as to the court may seem 
proper. The Board may modify its findings as to the facts by reason of the 
additional evidence so taken, and it shall file with the court such modified or new 
findings which, if supported by substantial evidence, shall be conclusive, and its 
recommendation, if any, for the modification or setting aside of the original 
order. The judgment and decree of the court affirming, modifying, or setting 
aside, in whole or in part, any such order of the Board shall be final, subject to 
review by the Supreme Court of the United States upon certiorari or certification. 
The commencement of proceedings under this subsection shall, unless specifically 
ordered by the Court, operate as a stay of the order of the Board. 

“(c) Notwithstanding any other provision of this section, any person duly 
registered with the Federal Maritime Board on the date of enactment of this 
section and who on such date is an independent foreign freight forwarder shall 
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be granted a license under this section by the Board and in the case of a corpora- 
tion, association, or partnership shall not be subject to the third and fourth sen- 
tences of subsection (a) of this section. 

“(d) The Board shall prescribe such rules and regulations as it may deem 
necessary to carry out the provisions of this section, including rules and regula- 
tions requiring the keeping of books, accounts, and records by licensed independent 
foreign freight forwarders, and the inspection thereof, and of their papers, docu- 
ments, and correspondence by and the furnishing by them of information relating 
to their business to any duly accredited agent of the United States. 

“(e) Any common carrier by water is authorized to compensate an independent 
foreign freight forwarder for any service rendered by the forwarder and con- 
sidered by the carrier to be of benefit to it. Common carriers by water are pro- 
hibited from interfering by concerted action with the managerial discretion of 
any individual common carrier by water in making such compensation, provided 
that a concerted limitation on such compensation to an amount equal to not less 
than 144 per centum of the total freight charges shall not be deemed to be an 
interference with the managerial discretion of any individual common carrier 
by water. 

“(f) Any other section of this Act applicable to foreign freight forwarders on 
the date of enactment of this section shall continue to be applicable to any 
person licensed as an independent foreign freight forwarder under this section. 

““(g) As used in this section the term— 

““(1) ‘Independent foreign freight forwarder’ means an independent foreign 
freight forwarder is any person engaged in the business 01 cispatchig shipments 
on behalf of other persons, for a consideration, by ocean-going vessels in commerce 
from the United States, its Territories or possessions to foreign countries, or 
between the United States and its Territories or possessions, or between such 
Territories and possessions; and of handling the formalities incident to such 
shipments ; but who is not a shipper or consignee or a seller or purchaser or com- 
mon carrier by water of such shipments, nor has any beneficial interest therein, 
nor directly or indirectly controls or is controlled by the shipper or consignee, 
common carrier by water, or by any person having a beneficial interest in such 
shipments. 

“(2) ‘Person’ includes individuals, corporations, associations, and partner- 
ships.” 


Mr. THompeson. Our first witness this morning is Mr. Martin Ker- 
ner, president of the Custom Brokers and Forwarders Association of 
America. 

Before Mr. Kerner comes, I might add this statement : Sometimes a 
committee of Congress could be compared toa jury. It is rather hard 
for a jury to contemplate things that have not been made a matter of 
record before it. So I suggest to those who have had opportunities 
to give information to this subcommittee and who have not done so, 
take advantage of this last opportunity, because if certain facts are 
not made known to the subcommittee, 1t would be rather hard to be- 
lieve that the subcommittee could act upon them. 

We will now hear from Mr. Boykin on behalf of his bill, H. R. 
8382. 


STATEMENT OF HON. FRANK W. BOYKIN, A MEMBER OF CONGRESS 
FROM THE STATE OF ALABAMA 


Mr. Boykin. Recently Congress has again had occasion to subject 
to scrutiny one of the important segments of the shipping industry. 
The basis for this legislative concern was an investigation into the 
activities of freight forwarders and brokers conducted by a special 
subcommittee of the House Committee on Merchant Marine and Fish- 
eries. This subcommittee held hearings in Washington, D. C., San 


Francisco, New Orleans, and New York covering a period of 5 months, 
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during which time representatives of the Government, steamship, ex- 
port, and forwarding industries were heard. 

Testimony adduced at these hearings pointed up the existence of 
certain practices of forwarders which the subcommittee felt were 
detrimental to the foreign commerce of the United States. 

On June 26, 1957, I introduced the bill on which hearings are now 
being held (H. R. 8382)), which I hope will go a long way toward 
eliminating the type of questionable practices which the committee felt 
existed in the forwarding industry. 

This bill would amend the Shipping Act of 1916, to provide for the 
licensing of independent foreign freight forwarders, and prohibit 
any person from transacting business as a foreign freight forwarder 
without such a license. The Federal Maritime Board would be em- 
powered to issue the licenses to citizens of the United States of good 
moral character or corporations, associations, and partnerships under 
such rules and regulations as the Board may prescribe, and may re- 
quire as a condition to the granting of any license, the showing of such 
facts as it may deem advisable as to the qualifications of the applicant 
to render valuable service to exporters. The Board would be au- 
thorized under the terms of the bill to adopt rules and regulations 
requiring the keeping of books, accounts and records by licensed inde- 
pendent foreign freight forwarders. These rules could also provide 
that papers, documents and correspondence be available to any duly 
accredited agent of the United States. The bill would also prohibit 
the granting of any such licenses to corporations, associations or part- 
nerships unless licenses as independent foreign freight forwarders 
had been issued to at least two of the officers of such corporation or 
association, or two of the members of such partnership. This latter 
provision would not apply, however, to those persons registered with 
the Board at the time of enactment of the bill who qualify under 
the definition of independent foreign freight forwarders, who are 
defined in the bill as— 

(1) * * * any person engaged in the business of dispatching shipments on be- 
half of other persons, for a consideration, by ocean-going vessels in commerce 
from the United States, its Territories or possessions to foreign countries, or 
between the United States and its Territories or possessions, or between such 
Territories and possessions; and of handling the formalities incident to such 
shipments; but who is not a shipper or consignee or a seller or purchaser or 
common carrier by water of such shipments, nor has any beneficial interest there- 
in, nor directly or indirectly controls or is controlled by the shipper or consignee, 
common carrier by water, or by any person having a beneficial interest in such 
shipments. 

The Board would have the right to revoke or suspend any license, 
after notice and hearing with a stenographic record, for a refusal to 
comply with rules and regulations or for willful deceit of any client, 
exporter or prospective exporter. Appeal would be permitted to the 
United States circuit court of appeals with the right to adduce addi- 
tional evidence. Right of review by the Supreme Court of the United 
States upon certiorari or certificate is also provided. 

The bill would authorize the payment of compensation to inde- 
pendent foreign freight forwarders by common carriers by water for 
any service considered by the carrier to be of benefit to the carrier. 

It is also provided that by concerted action between common carriers 
by water the payment of compensation to independent foreign freight 
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forwarders may be limited to an amount equal to not less than 1%4 
percent of the total freight charges. 

By introducing this bill toward the end of the Ist session of the 
85th Congress I gave the various segments of the export shipping 
industry a chance to study its provisions and make comments on it, 
for no one man can hope to be apprised of all facets of a situation 
without advice from those concerned. 

Thank you, Mr. Chairman. 

Mr. THomeson. Is Mr. Kerner here? 

Mr. Kerner. Yes, Mr. Chairman. 

Mr. Tuompeson. I would like to recognize my colleague. 

Mr. Crere.tia. Before hearing from Mr. Kerner, I have a brief 
statement in support of my bill, if I can be permitted to make that 
statement. 

Mr. Tuomrson. You certainly will be permitted to make it, Mr. 
Cretella. 


STATEMENT OF HON. ALBERT W. CRETELLA, A MEMBER OF 
CONGRESS FROM THE STATE OF CONNECTICUT 


Mr. Creretta. Mr. Chairman, and members of the committee, I am 
pleased to have the opportunity to speak in support of the legislation 
to provide for the licensing of independent foreign freight forwarders. 
I am the sponsor, as the ch airman indicated, of HH. R. 10427, identical 
toa bill submitted previously by my colleague, Mr. Boykin, H. R. 8382. 

I gather from what the chairman has stated that he has a great 
expansive knowledge of the subejct, so I am not going to burden him 
with too much, because I do not believe I can add anything to it. 

Mr. Tuomrson. The chairman is willing to learn anything he can, 
I assure you. 

Mr. Creretita. When this entire subject was called to my attention 
not too long ago, I was very much surprised by the fact that there is 
no Federal licensing system of those engaged in forwarding freight to 
points overseas, 

I am pleased to note the Department of the Navy has presented no 
obection to the enactment of this legislation, and that the Federal 
Maritime Board does support the legislation in principle although in 
its report it has recommended some amendments to sections where the 
Board felt that the bill could be improved or clarified. 

I am glad that the Board recognizes the presence of dummy for- 
warders in this business, which constitute charges of brokerage with- 
out performance of service, fee splitting, forwarders’ owning an in- 
terest in competing forwarding companies, and other subterfuges and 
unfair practices. It is not my intention to go into great detail about 
the bill, as those who are working directly in the business will have 
an opportunity to testify. 

I would like to say, however, that the bill which licenses foreign 
freight forwarders is very similar to existing statutes which license 
the customhouse brokers and if this bill is put into effect, the regulation 
of forwarders and customhouse brokers will be comparable. 

Experience over the pe t 50 years has shown that these regulations 
regarding customhouse brokers has been satisfactory to them, the 
Government, and to importers. The interest and support in this 
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legislation is widespread, and that is manifested by the number of 
people : attending this, your first, meeting. 

It is not only “endorsed by the fre eight-forwarding industry, but by 
many civic organizations and business groups. Some of them are the 
New York Board of ‘Trade, and others, which will be submitted in the 
report by Mr. Kerner. 

I would like to take the opportunity now to introduce to the com- 
mittee Mr. Martin Kerner, president of the Custom Brokers and 
Forwarders Association of America, who will make the main presen- 
tation in support of the legislation. He is accompanied by a group of 
forwarders and by counsel Ww ho, I am sure, will add their own word to 
this legislation which I have introduced. 

Thank you, Mr. Chairman. 

Mr. Tuomrpson. Thank you very much for your fine statement. I 
assure you that the subject matter will be gone into fully. All legis- 
lation, of course, will be considered by the subcommittee. 

Mr. Creretta. Thank you, Mr. Chairman. 

Mr. Tuomrson. We will now hear from Mr. Lennon, of North Caro- 
lina. 


STATEMENT OF HON. ALTON LENNON, A MEMBER OF CONGRESS 
FROM THE STATE OF NORTH CAROLINA 


Mr. Lennon. Chairman Thompson and members of the Special 
Subcommittee on Ocean Freight Forwarders of the House Committee 
on Merchant Marine and Fisheries, I appreciate very much our able 
Chairman Bonner’s appointment of this special subcommittee, which 
has made it possible for all desiring to do so to present their views. 

I want to express my appreciation for this opportunity to appear 
before you in the interest of legislation affecting ocean freight for- 
warders. 

My home is in Wilmington, N. C., which is the location of one of 
North Carolina’s two ports. The Army Corps of Engineers report 
for 1956 indicates that the port of Wilmington, N. C., had the second 
largest tonnage handled for any deepwater port on the Atlantic coast 
south of Norfolk, Va. 

The State of North Carolina is fast adding to its already very 
large industrial stature, which includes, as you know, tobacco, tex- 
tiles, wooden furniture, paper and wood pulp, and many other out- 
standing nationally known businesses. This constant growth of in- 
dustry has made necessary the expansion of North Carolina's two 
ports, Wilmington and Morehead City, not only to export but also 
to import materials. The ocean freight forwarders have had to ex- 
pand their activities to take care of this increasing foreign trade. 
They are an important segment of our economy, and as their business 
grew they saw the need for remedial legislation to correct abuses 
with which they had to contend. 

I sent to each of those e1 ngaged in the ocean eae forwarding 
Fusiness in my congressional] ‘district a copy of the Boykin bill, and 
requested that they study it and advise me. In each instance these 
ocean freight forw: arders wrote me that they not only approved of 
the provisions in the bill, but thought if enacted into law the measures 
would provide a way to eliminate present abuses in their business. 
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My attention was brought to the recommendation of the examiners 
in the Commission following their hearing of a case involving an 
abuse. In their recommendation they stated that an effective way to 
control abuses disclosed by the industry, as well as by the hearings, 
would be through legislation providing a system of licensing ocean 
freight forwarders similar to that applied to customs brokers. The 
Boykin bill, I understand, is patterned after the statute under which 
customs brokers are licensed and which has proved satisfactory for 
almost 50 years. 

On the basis of the thinking of the ocean freight forwarders in my 
congressional district, I approve legislation that will make possible 
the ‘licensing of the ocean freight forwarders as is done in the case 
of the customs brokers. 

Thank you, Mr. Chairman. 


STATEMENT OF MARTIN A. KERNER, PRESIDENT, HEEMSOTH- 
KERNER CORP., AND PRESIDENT OF THE CUSTOMS BROKERS & 
FORWARDERS ASSOCIATION OF AMERICA, INC., ACCOMPANIED 
BY BENJAMIN M. ALTSCHULER, COUNSEL 


Mr. Tuomrson. Will you state your full name and association, Mr. 
Kerner, please ? 

Mr. Kerner. My name is Martin A. Kerner. I have spent over 40 
years in international shipping. I am president of Heemsoth-Kerner 
Corp., customs brokers and international forwarders, of 8 Bridge 
Street, New York City, and president of the Customs Brokers & For- 
warders Association of America, Inc., at 8 Bridge Street, New York 
City. 

I am making this statement as a representative of the association, 
by authority of its executive committee. 

I have with me our counsel, Benjamin M. Altschuler. With the 
committee’s permission, he will answer any questions of a legal nature. 

The Customs Brokers & Forwarders Association of America, Inc., 
originally founded in 1897, is a membership corporation organized 
under the laws of the State of New York. Its members are persons, 
corporate and individual, who are customhouse brokers and ocean 
freight forwarders and brokers having offices in all of the principal 
ports of the country. 

The total membership is approximately 550. Through its national 
advisory committee, there are affiliated with this association all but 
two of the local or regional associations in these industries. The 
affiliated local associations, 11 in number, have a combined member- 
ship of about 200. The 2 unaffiliated associations have a combined 
total membership of approximately 130, of which more than 50 per- 
cent are members of our association. These figures show that apprexi- 
mately 82 or 92 percent of the organized forwarding industry are 
members of or are affiliated with our association. 

We are grateful for this opportunity to appear and give testimony 
before this committee, and we wish to especially thank ‘the committee 
for its action in persuading the Federal Maritime Board to suspend 


its various actions until a determination has been made on the legisla- 
tion now being considered. 
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Before going into a detailed discussion of the bills now before this 
committee, we think perhaps it would be well to briefly review past 
history, so that the reasons for the present situation may be under- 
stood. 

Although the Shipping Act under which foreign freight forwarders 
are presently regulated was passed in 1916, it was not until 1939 that 
the United States Maritime Commission decided to regulate for- 
warders. 

At that time, they issued a questionnaire looking toward the issuance 
of regulations governing forwarders’ activities. The forwarding 
industry challenged the jurisdiction of the Maritime Commission, and 
the issue was carried through to the Supreme Court. Finally, 3 in a 
split decision in 1946, the Supreme Court ruled that forwarders were 
“other persons subject to the act,” and immediately thereafter the 
Maritime Commission reinstituted its original docket 621, pertaining 
to the regulation of foreign freight forwarders, 

From that day to this, “there has been docket after docket, investiga- 
tion after investigation, and various court proceedings, ‘all on the 
same subject; and yet today, just about 20 years after the initial action 
of the Maritime C ommission, the forwarding industry finds itself back 
where it started, with a questionnaire and brandnew dockets, all per- 
taining to, and repetitious of, the previous roceedings. 

As one of our members aptly put it, “We started with a question- 
naire, and now we are back to the questionnaire. After 20 years, we 
have completed the circle, and can start on our second ride.” 

Obviously, there must be a reason for this merry-go-round, and we 
are firmly convinced that it is due to the fact that, although accord- 
ing to the Supreme Court foreign freight forwarders are “other per- 
sons subject to the act,” the Shipping Act of 1916 simply was never 
written with the foreign freight forwarder in mind. 

Unquestionably, that law was intended for the great steamship 
industry and not for a small service industry, such as foreign freight 
forwarding. 

The minority opinion of the Supreme Court decision specifically 
held that the Shipping Act did not cover the regulation of foreign 
freight forwarders. 

It is equally obvious that neither the Government nor the forward- 
ing industry can stop running around in circles and wasting both 
public and private funds and time, until there is a basic law specifi- 
cally designed to cover the problems of the forwarding industry. We 
are extremely hopeful that out of the deliberations of this committee 
will come such a basic law. 

Having thus determined that basic legislation for foreign freight 
forwarders is necessary and desirable, it is logical that we next con- 
sider what type of legislation should be enacted. 

From time to time there have been discussions as to the advisa- 
bility of licensing foreign freight forwarders in a manner similar to 
that used by the Interstate Commerce Commission (ICC ) in licens- 
ing domestic forwarders, and this possibility was again explored by 
the previous subcommittee. 
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In his testimony before the previous subcommittee, Mr. Tuggle, 
ICC Commissioner, stated : 
A forwarder provides individual service and in its capacity as a common 


carrier serves the general public, representing neither the shipper nor the 
carrier (record, p. 808). 


And Mr. Delaney, ICC attorney, stated. 


The foreign freight forwarder and our freight forwarder are quite different 
people (record p. 815). 

It is therefore perfectly clear that this type of licensing is inappli- 
cable to the foreign freight forwarder who operates in an entirely 
different area. 

There was also an exploration of the licensing of property brokers 
by the ICC. 

Mr. Nowell, Director of the Commission’s Bureau of Water Car- 
riers and Freight Forwarders, testified that there were 84 licensed 
property brokers, 60 of whom confine themselves to household goods 
(record, p. 828). 

Certainly that kind of operation cannot be compared to the oper- 
ations of a foreign freight forwarder who literally handles every- 
thing from live plant lice to a fully equipped factory. 

Under questioning, Commissioner Tuggle testified that the prop- 
erty broker deals basically with small motor carriers with no sched- 
uled times of arrival or departure, and that a “great amount of this 
is irregular route stuff, otntaiisal shipments (record, p. 818). 

Surely licensing of the property broker, who operates in such a 
limited domestic field, cannot be used as a pattern for licensing 
foreign freight forw sides who deal not only with all domestic car- 
riers, ‘but also with ev ery foreign carrier serving our shores. 

The further testimony of Mr. Delaney (record, p. 820) that prop- 
erty brokers collect commissions from carriers in amounts ranging 
from 20 to 35 percent, again accentuates the difference between the 
property broker and the foreign freight forwarder, whose commission 
from the carrier is normally only 114 percent. 

This committee will also be interested in the fact that the Federal 
Maritime Board in its proposed revisions of General Order 72 (pub- 
lished in the Federal Register of March 19, 1957, at p. 1779) drew 
heavily upon the regulations pertaining to property brokers and, in 
fact, used some of the regulations verbatim. 

Federal Maritime Board rules 244.13 (c) and (j) are practically 
identical with ICC property brokers’ rules 9 (c) and 9 (a), respec- 
tively. 

The proposed revisions, and particularly those which followed the 
regulation of property brokers, evoked universal opposition, not only 
from foreign freight forwarders but also from all branches of inter- 
national trade, including manufacturers, shippers, trade associations, 
steamship conferences, and others. 

According to information supplied by the Federal Maritime Board, 
over 500 comments were received. Of these, only two were fav orable 
to the proposed revisions. 

At this point, I would respectfully suggest that the staff of this 
committee examine the files of the Federal Maritime Board on this 
subject, since many of these comments not only condemned the pro- 
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posed Federal Maritime Board rules, but also advocated licensing of 
foreign freight forwarders along lines similar to the licensing of 
customhouse brokers by the Treasury Department. 

Among other requirements for the granting of a motor property 
broker’s license is the condition that the granting of such a license 
shall be consistent with the public interest ‘(Tuggle record, p. 827). 

To my lay mind, that phrase implies that the administering agency 
has the right to limit the number of licenses to be granted, regardless 
of the qualifications of applicants. 

That thought is repugnant tome. Our very purpose in pressing for 
proper legislation is to once and for all establish the fact that the 
foreign freight forwarder is at least quasi-professional. 

Doctors, lawyers s, public accountants, and various kinds of brokers, 
are licensed purely on the basis of their qualifications without any 
showing of public interest, convenience or necessity. The customhouse 
broker has been long rec “ognized as quasi-professional by the Treasury 
Department. This is evidenced by the fact that he is authorized to 
represent his clients before any branch of the Treasury Department 
(Customs regulations, 31.6). There is no limitation of the number of 
licensed customhouse brokers, who, as we shall show later, are the 
counterparts of the foreign freight forwarders. Skill and good char- 
acter are the necessary qualific ations. The field is open to all who 
possess these qualifications. 

The personal relationship existing between the foreign freight for- 
warder and his client is no different that that which exists between 
these recognized professionals and their clients. In each case, the 
relationship is based on individual services, confidence, and trust. 

Any legislation which would permit a limitation of the number of 
licenses to be issued, or in any way make a license something which can 
be bought and sold, could only result in the destruction of individual 
initiative and a deterioration of the vital services performed for the 
shipper, the carrier, and our country’s foreign commerce. 

There is also another point to be made. Property brokers are con- 
cerned only with domestic regulations and competition, while the for- 
eign freight forwarder not only handles the domestic portion of the 
traflic prior to exportation, but also is concerned with compliance with 
numerous regulations of other government agencies, both domestic 
and foreign, as well as compliance with the normal requirements of 
export traffic. 

From the foregoing, as well as from common knowledge, it is 
readily seen that there are tremendous differences between the opera- 
tions in domestic trade and those in international trade. 

It isa wholly different matter to regulate a domestic trade, where all 
participants are subject to the jur isdiction of our Government, than 
it is to regulate an export trade, where the United States participants 
must comply with the requirements of foreign governments and are in 
competition with foreign nationals who are beyond the jurisdiction of 
our Government. 

Consequently, we must reach the conclusion that the pattern of 
licensing of property brokers by the Interstate Commerce Commission 
could not be properly applied to foreign freight forwarders. 

There is, however, a true prototype of the foreign freight forwarder. 
That prototype is the customhouse broker, whos eoperations are not 
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only similar to, but identical with, those of the foreign freight for- 
warder. 

In this connection, let us go back to Federal Maritime Board Docket 
No. 621, which was heard by Chief Examiner G. O. Basham and Ex- 
aminer "A. L. Jordan, and decided on November 17, 1949. 

The Commission’s examiners, after hearing all of the lengthy tes- 
timony, stated in their recommended decision: 

The only effective way of eliminating these undesirable elements from the 
industry is through a system of licensing similar to that applied to customhouse 
brokers. No good reason appears why those engaged in export commerce should 
not have the same protection as those engaged in import commerce * * *. It 
is recommended that the Commission seek the necessary legislative authority 
authorizing the licensing of foreign freight forwarders. 


and the Commission stated in its conclusions: 


One effective way of controlling abuses disclosed by the present record 
would be through legislation providing a system of licensing similar to that 
applied to customs brokers. 

Unfortunately, neither the Maritime Commission nor the Federal 
Maritime Board, despite the constant pleas of our association, ever 
pressed for enabling legislation to establish such a system of licensing. 
The Commission established registration of forwarders in lieu of 
licensing, because it believed it did not need any special legislation for 
such registration. There can be little doubt that if the Commission 
had pressed for legislation after docket 621, it would have asked for 
licensing similar to that applying to customhouse brokers. 

In order that the committee m: iy understand why we seek a system 
of licensing similar to customhouse brokers, I would like to give an 
example, in order to demonstrate the similarity of the work performed 
by both. 

Let us take the case of a customhouse broker who is engaged by a 
brewery at Munich, Germany, to handle regular shipments of beer for 
delivery to a distributor in Chicago: 

The customhouse broker, through his office or agent abroad, arranges 
for the routing and transportation of the beer in barrels from Munich 
to the port of exportation, let us say, Bremen. 

The broker’s branch office or agent at Bremen traces the shipment 
from the brewery to Bremen, engages steamship space for transpor- 
tation to New York, and upon arrival at the port, arranges for 
delivery to the steamer. He prepares and executes all of the necessary 
documents, including those required by the United States customs; 
and forwards those documents to the customhouse broker at New York. 

Upon arrival at New York, the customhouse broker clears the beer 
through customs, pays whatever duties are necessary, and complies 
with all other customs regulations. 

Thereafter, he arranges for the transportation of the merchandise 
from the pier of arrival to the inland carrier for delivery to the 
distributor at Chicago. 

The contents of the barrels are eventually consumed, and the dis- 
tributor at Chicago finds that he has on hand a great number of empty 
barrels which are of value to the brewery, and the distributor so 
notifies the customhouse broker. 
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It is at this point that the customhouse broker takes off his customs 
broker’s hat, and puts on the hat of the foreign freight forwarder: 

He then gives instructions to the distributor for the loading and 
transportation of the empty barrels to New York. 

He traces the shipment to assure prompt arrival, and upon arrival, 
he clears the barrels through customs; books the freight with an ocean 
carrier, arranges for delivery to the steamer, and prepares and executes 
all necessary documents pertaining to the exportation of the barrels. 

He consigns the barrels to his office or agent at Bremen, clears the 
barrels through German customs, and arranges for the transportation 
and delivery of same to the brewery at Muenchen. 

As another example, we call attention to the common practice of 
exporting from the United States compressed gases contained in valu- 
able and returnable carboys. The procedures here are identical with 
those in my previous example, excepting only that the export occurs 
first, and consequently our man is first a foreign freight forwarder 
and afterward becomes a customhouse broker when he undertakes the 
return shipment of the empty carboys to the United States. 

I think these examples plainly illustrate that, aside from the custom- 
house broker’s knowledge of customs law and procedure, the operations 
of a customhouse broker and the foreign freight forwarder are essen- 
tially the same, the chief difference being that the customhouse broker 
handles shipments imported into the United States, while the foreign 
freight forwarder are essentially the same, the chief difference being 
that the customhouse broker handles shipments imported into the 
United States, while the foreign freight forwarder handles shipments 
exported from the United States. 

It is also obvious from the examples, as well as a matter of fact, that 
in the great majority of cases, a customhouse broker is also a foreign 
freight forwarder, and vice versa. 

This being so, it is only logical and sensible that the Government 
regulations applying to these two industries, should also be similar. 

Bearing in mind all of the foregoing facts, let us consider the 
licensing legislation now before this committee. 

The Thompson bill, H. R. 479: This bill is an excellent start toward 
legislation, in that it points the way to licensing of foreign freight 
forwarders and unquestionably seeks to remedy the evils found by 
the previous subcommittee and reported in report 2939. It does 
not, however, go sufliciently into detail to provide the necessary 
remedies. 

Like present Federal Maritime Board registration, it does not 
segregate the truly independent foreign freight forwarder from manu- 
facturers, exporters, resident buyers, commission merchants, and 
others. 

Perhaps the greatest evil uncovered by the previous subcommittee 
was the existence of the so-called dummy forwarder (one who is 
owned or controlled by, or related to a shipper and whose earnings 
from brokerage often find their way, directly or indirectly, into the 
shipper’s pocket, thus creating a situation of an illegal rebate). 

Without the segregation of the independent foreign freight for- 
warder from all others who engage in forwarding, the way is wide 
open for the dummy forwarder to exist and thrive. 
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H. R. 479 also does not treat with the elimination of the payment 
of brokerage which is not honestly earned, or provide for regulation 
patterned after any code presently effective. 

In short, H. R. 479 advances the theory of licensing in general, but 
provides no specific prohibition against, or cure for, the existing 
problems. 

Other licensing bills: The Boykin bill, H. R. 6806, was superseded 
by the Boykin bill, H. R. 8382, with w hich the Cretella bill, H. R. 
10427, is identical. 

Therefore with the committee’s permission, I shall treat them as one, 
and refer to them as the Boykin-Cretella bills. 

I have already explained that the services of the foreign freight 
forwarder and the customhouse broker are not only similar, but al- 
most identical, and that, more often than not, the foreign freight 
forwarder and the customhouse broker are one and the same man. 

It is also interesting to note that one of the statutory requirements 
for a customhouse broker’s license is that the applicant demonstrate 
his ability “to render valuable service to importers and exporters.” 

This system has been in effect for more than 50 years and has, over 
this long period, amply proven its value in establishing a high stand- 
ard of morals and ethical conduct for the licensees while at the same 
time affording strong protection for the public and the Government. 
It also has proven simple and economical of administration. These 
licenses are open to all decent citizens who have the skill and knowl- 
edge to serve the public. 

We see no valid reason why similar legislation and regulation, as 
provided for in the Boykin-Cretella bills, should not accomplish a 
like result for the foreign freight forwarders, exporters, carriers, and 
the Government. 

The Boykin-Cretella bills are patterned after the statute providing 
for the licensing of customhouse brokers (sec. 1641, title 19, U. S.C.), 
and we strongly urge that the legislative history of these bills clearly 
indicate this fact, and that it is intended that the Federal Maritime 
Board, in regulating forwarders, should also, as far as possible, follow 
the regulations and procedures under which the Treasury Department 
has so well regulated customhouse brokers. A study of the Treasury 
regulations for customhouse brokers (19 CFR, pt. 31) reveals that 
many, either partially or in toto, could be adopted and applied to 
foreign freight forwarders with most beneficial results. 

Having thus established the basic merit of a licensing system as 
provided in these bills, let us now explore their practical application 
to the problems at hand. 

Perhaps the greatest evil suggested by the previous subcommittee’s 
report was the existence of the dummy forwarder, whose only reason 
for existence was the collection of brokerage commissions which then, 
directly or indirectly, reverted to the shipper. 

The Boykin-C retella bills, by licensing only independent foreign 
freight forwarders, would eliminate the dummy automatically, since 
a dummy cannot qualify as being independent. 

The definition of an independent foreign freight forwarder in these 
bills is so explicit as to definitely exclude even a borderline dummy. 
Thus, the elimination of this evil would become a simple matter of 
administration. 
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Another suggestion of the previous subcommittee was that broker- 
age in some cases was unearned, since it was paid to the forwarder 
purely because the forwarder has been designated by the shipper, even 
though the forwarder had performed no real service for the carrier. 

The Boykin-Cretella bills would permit a carrier to pay compensa- 
tion for services “rendered to the carrier and considered by the carrier 
to be of benefit to it.” 

By negation, these bills prohibit a carrier from paying compensa- 
tion to the forwarder unless the forwarder has performed such bene- 
ficial service. Thus, this evil can be legislated out of existence. 

The previous subcommittee also suggested that forwarders indulged 
in preferential and discriminatory practices, since, in consideration 
of the brokerage to be received, they may perform forwarding services 
on a free or reduced charge basis. 

The Boykin-Cretella bills, in their definition of an independent 
foreign freight forwarder, provide that such a forwarder is one who, 
among other things, dispatches shipments on behalf of other persons 
“for a consideration.” From the context in which the phrase “for a 
consideration” appears it is obvious that the consideration must come 
from the other persons whom the forwarder services. Therefore, the 
consideration must come from the shipper, and a forwarder could not 
legally offer free forwarding services to a client. 

As to performing forwarding services for a nominal fee, we must 
be careful to distinguish between a low fee caused by legitimate com- 
petition or a reduction in the amount of services performed and a 
truly nominal fee which is deliberately fixed with the intention of 
evading law and regulation. 

A decision in any one case would have to be based upon considera- 
tion of the circumstances and conditions existing in that individual 
case. 

However, we are certain that such cases could be individually treated 
by subsequent regulation. 

I would like to say that there is a regulation which prevents 
practices which are considered unfair or improper by ordinary com 
mercial standards, and a regulation such as that could be applied to 
the problem which we were just discussing. 

Among the customhouse brokers’ regulations we find the following: 


The causes sufficient to justify denial of an application for a license shall 
include * * * any conduct which would be deemed grossly unfair in com- 
mercial transactions by accepted standards (31.5 (c) (4)). 


and further— 


31.11 Revocation or suspension of licenses.—(a) Failure or refusal to comply 
with the duties, obligations, or requirements specified in section 31.10 or 
elsewhere in this part relating to customhouse brokers may be deemed grounds 
for suspension or revocation of the license of a customhouse broker, but such 
duties, obligations, or requirements are not to be considered as exclusive, as 
conduct not within the purview of any specification of this part may be 
deemed to be conduct warranting the suspension or revocation of a license 
under the authority of section 641 (b), Tariff Act of 1930, as amended.* 


The authority in section (b) of the Boykin-Cretella bills is almost 
identical with that given to Treasury under section 641 (b) of the 


Tariff Act. 


8 See the first paragraph of sec. 641 (b) in footnote 1. 
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The “accepted standards” are easily ascertained by consultation 
with recognized industry associations. 

Surely a similar regulation, issued under these bills, would not 
only stop the performance of forwarding services for nominal fees, 
but also would be used to treat with other undesirable practices should 
any such be found. 

‘his example emphasizes our previous request that the legislative 
history of these bills clearly indicate that they are patterned after 
existing legislation for the licensing of customhouse brokers and 
that it is intended that subsequent regulations and procedures should 
likewise follow those of the Treasury Department for customhouse 
brokers. 

In its comments submitted to this committee, the General Account- 
ing Office has recommended favorable consideration of the Boykin 
bill, H. R. 8382, subject to the following suggestion on subsection (e) : 

At the same time, however, it must be recognized that the practical result 
of this provision probably will be that all carriers will, for competitive reasons, 
find that a forwarder is “rendering service * * * considered by the carrier to 
be of benefit to it,” even though such services may be only incidental to his 
activity as a forwarder, and that regardless of the value of such services, 
the carriers will pay the 1144 percent fee. In those circumstances, it would 
seem that the 1% percent fee traditionally paid as brokerage for securing 
cargo may continue to be paid for even slight benefits. 

In view of the difficulty of detailing in legislation equitable provisions for 
controlling questionable pricing procedures in connection with freight forwarding 
services, your committee may wish to consider the deletion of subsection (e) 


so as to leave the control of these matters with the Federal Maritime Board 
under its proposed regulatory authority. 


The thought that carriers may pay compensation “for competitive 
reasons” has often been expressed, and I still fail to understand why 
this thought should merit any great concern. 

I have often heard it said that the success of our great country is 
founded upon the freedom of individuals to compete and it was to 
_ this basic freedom that our antitrust laws were enacted. 

ight now, the Justice Department is busily engaged in jealously 
guarding against any possible encroachment on that freedom. 

It is true that section 15 of the Shipping Act provides, under cer- 
tain circumstances, a degree of immunity from prosecution under the 
antitrust laws, but even here certain aspects of that immunity are 
being questioned by the Justice Department and others in a case now 
pending before the Supreme Court (Federal Maritime Board v. 
Isbrandtsen, USA et al.). 

Nor must we overlook the effect of restricting individual managerial 
discretion which, in effect, is the stifling of competition. We have a 
perfect example of this in the Pacific Coast European Conference, a 
constant opponent of forwarders, which is made up of some 25 car- 
riers, of which only 1, the States Marine Lines, is American owned. 
The States Marine Lines, in a letter to this committee dated March 6, 
1958, said: 


* * * we are a member of many steampship conferences. Some of these 
conferences have supported the right of their member lines to pay compensation 
to independent foreign freight forwarders, others have sought to prevent their 
members from making such payments regardless of the wishes or the business 
policies of the minority lines. It has caused us acute embarrassment to find 
ourselves on different sides of the fence depending on the viewpoint prevailing 
in the particular conference to which we belong. 
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We have for many years, as a matter of business policy, been willing to pay 
compensation to accredited independent foreign freight forwarders for their 
services which, in our managerial discretion, we consider are of value to us. 

Thus do we see how our own merchant marine can be hampered 
in its right to freely determine its own policy. 

For confirmation of this conclusion, we have only to refer to the 
testimony of Mr. Burley, chairman of the Latin-American Freight 
Conferences, in docket 767, where he stated that 27 different steam- 
ship lines had given up their right of managerial discretion when 
they signed up and joined his conferences (record, p. 662). 

In all fairness, I must state that such limitation of managerial dis- 
cretion does not obtain with the great majority of steamship con- 
ferences. The great majority has repeatedly testified that the for- 
warder performs an essential service and should be compensated for it. 

Section (e) of the Boykin-Cretella bills plainly would guarantee 
to the carrier the right to exercise its own managerial discretion as to 
whether or not it will compensate a forwarder for his services. 

Indeed this section goes much further, in that it would make the 
carrier the sole judge as to whether or not the forwarder had per- 
formed services meriting such compensation. 

This provision is simple and businesslike and authorizes carriers to 
pay for services for which they want to pay because the services are 
of benefit to them. 

The matter of payment would be left entirely to the business judg- 
ment of the payer, who unquestionably is the best judge as to the 
service it has received. 

As to the statement that compensation might be paid by the car- 
rier to the forwarder “even though such services may be only inci- 
dental to his activity as a forwarder,” it is sufficient to point to the 
fact that there is no service rendered to the shipper which is not also 
of incidental benefit to the carrier; nor is there any service rendered 
to the carrier which is not incidentally beneficial to the shipper. 

The benefits of every service of the forwarder accrue to both the 
shipper and the carrier, since it is crystal clear that, without the per- 
formance of those services, neither party could hope to obtain his 
anticipated profit. 

Regarding the statement that carriers might pay compensation to 
forwarders regardless of the value of such services, it has been long 
since established that the amount of those services and of the benefits 
derived therefrom vary from shipment to shipment. 

In one case, the service rendered to the carrier might be so small 
as to make the usual 114 percent appear large, while in another case 
it might be so great that a payment of 5 percent or even 10 percent 
might seem paltry. 

As has often been stated by both forwarders and carriers, the 
traditional 1144 percent is aiid on the theory that it would be un- 


economical and administratively impossible to determine the exact 
compensation earned on each individual shipment and therefore, over 
the year, there has evolved the principle of taking the bitter with 
the sweet. 7 

We now come to the suggestion that the committee “may wish to 
consider the deletion of subsection (e) so as to leave the control of 
these matters with the Federal Maritime Board.” 
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I cannot believe that this committee will wish to consider any such 
action. The previous committee found certain problems to exist in 
our industry. By far, not the least of these was the problem of 
proper payment of compensation to the forwarder by the carrier. 

I have already shown how the Boykin-Cretella bills are specifically 
designed to squarely meet other problems, and I respectfully submit 
that the problem of compensation also must be met. 

Subsection (e) does just that. To delete this subsection would be 
to throw the forwarders and carriers back into the very state of un- 
certainty and confusion from which they are trying to escape. 

This question of compensation has been with the Federal Maritime 
Board for 15 years or more and, after all these years of painful and 
expensive litigation, the Federal Maritime Board has decided to dis- 
card all the findings of its predecessors and itself, and make a fresh 
start by the institution of new investigations and dockets which can- 
not hope to develop anything which has not already been fully cov- 
ered, time and again, in previous proceedings. 

Incorporated i in these proceedings (docket 765) is a proposed revision 
of the regulations for forwarders which are not only ambiguous but 
impossible of administration. As I have previously stated, these rules 
met with universal condemnation, but at this point, I should like to 
quote from the comments filed by the Transatlantic Associated Freight 
Conferences, which is the largest of the steamship conferences, and 
includes in its membership some of our most important subsidized lines: 

These lines make no admission as to jurisdiction or authority of the Federal 
Maritime Board in the premises. Furthermore, they suggest that there is no 
such need for haste as would prevent postponement of any revision of General 
Order 72, as amended, pending disposition of H. R. 8882 * * * which bill relates 
to the subject matter of the proposed rules. 

These member lines urge especially that the present economically satisfactory 
relationships with forwarders and brokers should not be disturbed and that no 
competitive disadvantages as between American and Canadian ports be created. 
and further, in commenting on section 244.13 relating to brokerage 
payments: 

This section puts the duty of policing largely on the carriers’ shoulders and 
saddles them with not only an onerous but actually an impossible task. 

I respectfully submit that long experience with the Federal Maritime 
Board has clearly demonstr ated | the at the only thing we can expect from 
that source is endless controversy and litigation which can only result 
in a waste of both public and private funds. 

Our industry already has been bled white through legal and other 
expenses incurred in such proceedings. A continuation of such actions 
would leave to the forwarder only two possibilities—bankruptcy, or a 
move to other and more peaceful fields. 

Either choice would destroy a vital link in our export commerce. 

Understand, please, that I am not indicting the Federal Maritime 
Board. I have no doubt that they are trying to do a good job as they 
see it, but they are handicapped by a cumbersome statute that ob- 
viously was never designed to cover problems of our industry. 

In addition, the personnel of this body, from top to bottom, has been, 
and still is, subject to constant changes, and with each change comes a 
new personality with new thoughts and new ideas which are totally 
uninhibited. 
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What is needed here is a basic statute delineating the authority of the 
administering agency and providing definite guideposts for the regula- 
tions and procedures to follow. 

Just as other sections of the Boykin-Cretella bills have been shown 
to be the solution of other forwarding problems, so would subsection 
(e) provide a sound and fair solution of the compensation problem and 
permit forwarders and carriers to pursue their essential functions in 
peace. 

I am attaching to this statement a list of prominent and impartial 
organizations which have expressed preference for the Boykin-Cretella 
bills. I believe the members of this committee have also received a 
number of letters expressing endorsement and I respectfully request 
that these also be included in the record of these hearings. 


BoyYKIN Butt, H. R. 8882; CrRerecta BIL, H. R. 10427 


Partial list of supporters:* 
New York Board of Trade 
Commerce and Industry Association of New York 
State of New Jersey, Department of Conservation and Economic Development 
State of New York, Department of Commerce 
Foreign Trade Association of Philadelphia 
Norfolk Chamber of Commerce 
New Orleans Traffic and Transportation Bureau 
New Orleans Board of Trade 
Board of Commissioners of the Port of New Orleans 
Norfolk Port Authority 
Newport News Port Commission 
Virginia Peninsular Association 
Hampton Roads Maritime Association 
Association of Dark Leaf Tobacco Dealers & Exporters, Inc., Paducah, Ky. 
Chamber of Commerce of the New Orleans Area 
Chamber of Commerce of Massena, N. Y. 
Seismograph Service Corp., Tulsa, Okla. 
Traffic Club of New Orleans 
International House, New Orleans 
Mississippi World Trade Council 
Virginia State Ports Authority 
American Association of Port Authorities 
Virginia State Chamber of Commerce 
National Lumber Exporters Association, Memphis, Tenn. 
Maryland Port Authority, Baltimore, Md. 
New England Export Club, Boston, Mass. 
National Export Traffic League, New York, N. Y. 
13th Mississippi Valley World Trade Conference, New Orleans, La. 
Northwest Horticultural Council, Yakima, Wash. 
Foreign Trade Association of Southern California, Los Angeles, Calif. 
Pacific Northwest Pea Growers & Dealers Association, Spokane, Wash. 
Washington Bean Dealers Association, Seattle, Wash. 
Pacific Lumber Exporters Association 
Yakima Valley Traffic Association 
Apple Growers Association, Hood River, Oreg. 
Hood River Traffic Association 
Bechtel Corp., San Francisco, Calif. 
Encinal Terminals, San Francisco, Calif. 
Port of Stockton, Stoekton, Calif: 
Los Angeles Chamber of Commerce, Los Angeles, Calif. 


1The list does not include those engaged in forwarding or ocean carriage. 
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COMMENTS OF THE FEDERAL MARITIME BOARD 


Mr. Kerner. The Board suggests that the procedures looking to- 
ward suspension or revocation of licenses, as provided in the Boykin- 
Cretella bills are patterned after the statute for licensing of custom- 
house brokers (sec. 641, Tariff Act of 1930 as amended) and the pro- 
cedures under that statute, and predecessor statutes, have proven satis- 
factory for almost 50 years. The very purpose of the Boykin-Cretella 
bills is to provide the forwarding industry with a system of licensing 
and regulation designed specifically for it. 

While the forwarding industry probably would find acceptable any 
fair and reasonable procedure to be followed in the prosecution of 
violations, it is adamant in its desire that the rulemaking authority of 
the Board be defined, and that it be made clear that regulations to be 
issued by the Board should follow as far as possible the regulations 
issued by Treasury for customhouse brokers. 

The Board objects to subsection (c), the grandfather clause, which 
would give permanent licenses to independent foreign freight for- 
warders presently registered with the Board should follow as far as 
possible the regulations issued by Treasury for customhouse brokers. 

The Board objects to subsection (c), the grandfather clause, which 
would give permanent licenses to independent foreign freight for- 
warders registered with the Board and suggests only a temporary 
license for a period of 1 year. 

The Board’s suggestion, if adopted, would mean that present 
registrants probably would have to take an examination to demonstrate 
their knowledge, even though many have faithfully and successfully 
served the public for 25 years and more. I have yet to meet a lawyer 
of equal experience who honestly thinks that he could pass a bar 
examination. Aside from the injustice of such a proposal, it would be 
practically an impossibility for the Board to determine, properly and 
efficiently, the qualifications of an expected total of approximately 900 
applicants within the 1-year limitation. 

However, in order not to perpetuate grandfather rights, we suggest 
the following amendment: Page 5, line 25, subsection (c), insert a 
comma after “partnership”, delete the remainder of the sentence. In 
lieu thereof, add the following: 


The Board shall, at the same time, grant licenses under this section to two 


officers or partners designated for such purpose by said corporation, association 
or partnership. 


Subsection (c) will then read: 


Notwithstanding any other provision of this section, any person duly registered 
with the Federal Maritime Board under date of enactment of this section, and 
who, on such date, is an independent foreign freight forwarder, shall be granted 
a license under this section by the Board, and in the case of a corporation, asso- 
ciation or partnership, the Board shall, at the same time, grant licenses under 
this section to the two officers or partners designated for such purpose by the 
said corporation, association or partnership. 


The purpose of that, Mr. Chairman, is that under the original 
clause, a corporation would have a perpetual license, which would be 
unfair since the individual only had a license for life. 

We most strenuously object to the Board’s suggestion that sub- 
section (e) of the Boykin-Cretella bills be deleted and that the Board 
be given unlimited regulatory power over the payment of compensa- 
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tion to a forwarder by a carrier. We have grave doubt that the 
Board’s concern arises from any possibility of abuses. I have already 
shown that subsection (e), together with other provisions of these 
bills, would squarely meet and eliminate the possible evils found by 
the previous subcommittee. 

The recent actions of the Board are strongly indicative of its inten- 
tion on this subject. 

In the midst of the investigation by the last subcommitte, this 
Board attempted to forestall the committee’s action by proposing a 
regulation which would make impossible the payment of this com- 
pensation. When the members of that committee expressed their 
strong disapproval, the proposal was withdrawn. 

Shortly after the close of that investigation, the Board, by its deci- 
sion in docket 767, permitted the Pacific Coast European Conference 
to continue to restrict the payment of compensation to forwarders 
even though such restrictions are in flagrant violation of rules and 
decisions which every other steamship conference in the country must 
obey. 

The Board’s next move was to issue its proposed revision of General 
Order 72, which also was designed to make the payment of such com- 
pensation impossible. 

Then the Board reactivated its investigatory docket 765 and ordered 
a new docket 831 on the subject of compensation, and named both 
carriers and forwarders as respondents. 

The last action came when this committee, on February 14, an- 
nounced the present hearings. On February 17, just 3 days later, 
this Board gave notice that it would hold its hearings. Once more 
it became necessary for the committee to persuade the Board to sus- 
pend its actions. 

Subsection (e) does nothing more than to confirm a traditional 
practice which is over 100 years old. The reasonableness of the 114- 
percent payment becomes apparent when one realizes that these same 
carriers, on shipments made to this country, pay to forwarders abroad 
a compensation ranging from 21% to 514 percent, and sometimes even 
more. 

The forwarding industry implores this committee to rescue it from 
another 20 years of expense and confusion by recommending the 
adoption of subsection (e) of the Boykin-Cretella bills as originally 
written. 

Mr. Tuompson. And did you not suggest an amendment to that 
subsection ? 

Mr. Kerner. Yes. 

Mr. Tuompson. So you should add to “as originally written” the 
words “as amended.” 

Mr. Kerner. Yes, Mr. Chairman. After this statement was pre- 
pared, the court of appeals for this circuit, on April 24, rendered a 
decision in a forwarder case, and in order to meet this decision and 
to clarify any possible ambiguity, we feel that subsection (e) of the 
Boykin-Cretella bills should be amended as follows: 

Page 6, line 14, strike out the words “and considered by the carrier 
to be of benefit to it” and in lieu thereof insert the following: “to 
the carrier, and such compensation shall not be considered a rebate 
to the shipper or consignee under any section of this Act.” 
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I also would like to insert that we think the suggestion of the Fed- 
eral Maritime Board to amend the definition of an independent for- 
eign freight for warder has some merit, and we suggest the following 
amendment : -age 7, line 14, subsection (g) (1), strike out the words 
“such shipments” and in lieu thereof insert the words “a any ocean 
export shipments.” 

Again on page 7, line 17, subsection (g) (1), strike out the words 
“such shipments” - ‘and in lieu thereof insert the words “any ocean 
export shipments.” 

We now come to the Thompson bill, H. R. 480. This bill provides: 

That the fourth paragraph of section 16 of the Shipping Act, 1916, as amended 
(49 Stat. 1518; 46 U. S. C. 815), is amended by inserting immediately before 
the period at the end thereof the following: “Provided, That on any shipment 
which the shipper certifies that it directly place with the carrier, such carrier 
shall credit the freight bill covering such shipment by 60 per centum of the 
applicable brokerage commission or fee as specified in its tariff: * * *” 
and goes on to forbid the payment of any brokerage or commission 
to a forwarder when the shipper has received such a credit. 

It will be noted that the carrier would not pay the shipper a broker- 
age or commission but would credit the freight bill. In other words, 
the shipper in such a case would receive a lower freight rate than was 
given to other shippers who use the services of a forwarder. This 
appears to be directly contrary to our basic concept of shipper-car- 
rier relationship, which forbids rebates and preferences in any form. 

The theory of giving preferences to some shippers and not to others 
is abhorrent to our whole philosophy of freight rates. 

It is also interesting to note that, contrary to all precedents for 
the payment of brokerage or commission, the allowance to the shipper 
would be mandatory rather than discretionary. 

It is axiomatic that the performance of his own forwarding and 
brokerage services by a shipper is uneconomical unless that shipper 
is a very large one and disposes of a large volume of traffic. It is 

‘are indeed that a small or average shipper would undertake such 
a project. 

It is also axiomatic that the greater the volume of traffic, the 
greater the amount of brokerage or credit on the freight bill. 

Thus it becomes apparent that, under this bill, some very large 
shippers could not only recoup the cost of maintaining their own for- 
warding department, but might very well reap a handsome profit 
besides; while the av erage shipper, who could not economically 
maintain his own forwarding department, or the large shipper who 
finds it desirable to use a forwarder, would be paying for the serv- 
ices of a forwarder and would be obtaining no compensation from 
Me carrier. Such a situation would do violence to the basic Amer- 

‘an principle of equal treatment for all and in addition is strongly 
inane of class discrimination. 

We must not fail to consider also that this bill, by rewarding ship- 
pers for dispensing with the services of forwarders, would in effect 
provide a subsidy for the purpose of destroying the forwarding indus- 
try which is not only essential to our foreign ‘trade but has also been 
proven to be of inestimable value to our Government in times of 
national emergency. 

The Thompson bill H. R. 474: This bill would revoke the so-called 
Bland Forwarding Act (46 U.S.C. 1127). 
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The previous subcommittee in its report (Rept. 2939, p. 50 (2)) 
stated : 


* * * we believe that Congress in enacting the Bland Act, intended to preserve 
the forwarding industry during an emergency period, in order that it might sur- 
vive the rigors of World War II and thus be in a position to serve the peacetime 
needs of our foreign commerce. 


and further expressed the conclusion that : 
its purpose has been accomplished and its usefulness outlived. 


We find it difficult to agree with either the belief or the conclusion 
of the subcommittee in view of the language of the act itself which, 
at section 1127 (a) authorizes the Maritime Commission to perform 
certain functions— 


for the efficient prosecution of the war, the maintenance and development of 
present and postwar foreign trade, and the preservation of forwarding facilities 
and services for the restoration of foreign commerce. 


To my mind that language needs no interpretation. It plainly 
indicates that Congress considered the ironed: industry essential 
to both the war effort and to the peacetime foreign commerce of our 
country. 

If there should remain any doubt as to the intent of the Bland Act, 
that doubt should be speedily. dissipated by the letter of the author 
of the act, addressed to Adm. W. W. Smith, Chairman of the United 
States Maritime Commission, on November 19, 1947, and his letter 
of November 20, 1947, addressed to Kenneth Royall, Secretary of 
the Army after the termination of the war. Copies of these letters 
are attached to my statement but in order to spare the committee’s 
time, I shall not read them unless requested to do so. 


(The documents referred to follows :) 
STATES MARINE LINES, 
New York, N. Y., March 5, 1958. 
Re H. R. 8382, 85th Congress, 1st session. 
Hon. HERBERT BONNER, 
House of Representatives, 
Washington, D. C. 

DEAR Mr. Bonner: I am taking the liberty of writing this letter to you as 
chairman of the Committee on Merchant Marine and Fisheries, to express our 
views in regard to the above bill which is pending before your committee. 

This Boykin bill proposes an amendment to the Shipping Act, 1916, by the 
addition of a new section to provide for licensing independent foreign freight 
forwarders and authorizing common carriers by water to compensate them for 
services rendered and considered by the carrier to be of benefit to it. 

It is our view that the proposed bill would place accredited independent 
freight forwarders under a proper licensing system, regulated by the Federal 
Maritime Board, and with protection of their right to receive a minimum com- 
pensation from ocean carriers who desire to compensate them for services 
rendered. 

Our companies, States Marine Corp. and States Marine Corporation of Dela- 
ware, are domestic corporations 100 percent owned by United States citizens. 
Operating as common carriers in worldwide trading with our fleet of 15 owned 
vessels, augmented by American-flag vessels under time charter to us, we are 
a member of many steamship conferences. Some of these conferences have 
supported the right of their member lines to pay compenation to independent 
foreign freight forwarders, others have sought to prevent their members from 
making such payments regardless of the wishes or the business policies of the 
minority lines. It has caused us acute embarrassment to find ourselves on 
different sides of the fence depending on the viewpoint prevailing in the particu- 
lar conference to which we belong. 

We have for many years, as a matter of business policy, been willing to pay 
compensation to accredited independent foreign freight forwarders for their 
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service which, in our managerial discretion, we consider are of value to us. Our 
policy is summed up in a telegram dated March 9, 1956, from the writer to 
Mr. Lense of our San Francisco office, which was placed on the record before 
a subcommittee of the Committee on Merchant Marine and Fisheries under the 
chairmanship of Hon. T. A. Thompson on March 15, 1956, as follows: 

“Your letter 7th re foreign freight forwarders investigation official position of 
States Marine is as follows: (1) Our policy is to pay so-called brokerage 1% 
percent to qualified forwarders across the board on all commercial shipments. 
We consider brokers forwarders render valuable services to carrier and carrier 
should pay in reliance on shipper’s designation. Carrier cannot determine value 
of services in each and every transaction. (2) Carrier should pay similar on 
Government shipments other than military. (3) No brokerage on military ship- 
ments. (4) No brokerage to shipper when shipper does his own forwarding. 
Not only would such payment be an illegal rebate but it would in effect be a 
subsidy to shippers for not employing forwarders contrary to our policy.” 

We believe that the Boykin bill, as captioned at the head of this letter, would 
establish a sound basis for the regulation of foreign freight forwarders; and 
particularly, subsection (e) would enable us to exercise our managerial judgment 
in paying compensation to independent forwarders for services which we con- 
sider are of value to us. 

Sincerely yours, 
JOHN TILNEY CARPENTER, Vice President. 


NOVEMBER 19, 1947. 
Adm. W. W. SMITH, 
Chairman, United States Maritime Commission, 
Washington, D.C. 


My Dear ADMIRAL SMITH: Reference is made to your letter of November 6, 
1947, concerning the activities of the Maritime Commission under the Bland 
Freight Forwarding Act. In your letter you stated that it is the Commissioner’s 
understanding that the Bland Act had for its sole purpose the preservation of 
the forwarding industry during the war by insuring the participating of the 
freight forwarders in the handling of lend-lease export cargoes, and that the 
Commission is unable to find in the language or in the history of the act any 
indication that it imposed upon the Commission duties in addition to those of 
lend-lease. Your letter further stated that the Commission has assumed that its 
activities under the act have terminated so that no further reports to Congress 
are necessary. 

May I say at the outset that the Commission’s interpretation of the Bland 
Freight Forwarding Act is completely contrary to my own. Moreover, I feel 
that this interpretation is directly at variance both with the express verbiage of 
the statute and with the intent of Congress as shown by the act’s legislative 
history. 

The Bland Freight Forwarding Act (sec. 217, Merchant Marine Act of 1936, 
as amended) states that: 

“The Commission is hereby authorized and directed through such adminis- 
trative measures, agreements with other Federal departments and agencies, 
eontracts with individuals or private business concerns or other arrangements, 
as it may deem to be necessary or appropriate in the public interest, to coordi- 
nate the functions and facilities of public and private agencies engaged in the 
forwarding and similar servicing of waterborne export and import foreign com- 
merce of the United States, for the efficient prosecution of the war, the mainte- 
nance and development of present and postwar foreign trade, and the preserva- 
tion of forwarding facilities and services for the postwar restoration of foreign 
commerce. As used herein the term ‘waterborne’ export and import foreign 
commerce of the United States shall be deemed to include export shipments 
from the Government of the United States to the governments of nations whose 
defense is deemed by the President to be vital to the defense of the United 
States under the authority of the act of March 11, 1941.” 

You will note that the above statute sets forth in the first sentence general 
duties to be exercised by the Maritime Commission to further freight forwarding. 
You will note, moreover, that the duties imposed on the Commission include 
the maintenance and development of postwar foreign trade and the preservation 
of forwarding facilities and services for the postwar restoration of foreign com- 
merce. The second sentence of the statute merely states that the general duties 
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imposed by the act shall apply to cargoes shipped under the so-called Lend 
Lease Act. In other words, the statute does not provide principally for lend- 
lease activities and then incidentally for other .cargoes to be handled by for- 
warders. The effect of the statute is quite the opposite: It applies to the 
general coordination and development of freight forwarding and only incidentally 
to lend-lease shipments. 

My recollection of the legislative intent that this statute should have postwar 
application is clear. I further recollect that the section regarding lend-lease 
was inserted as an amendment to the basic statute merely to insure that the 
broad provisions of the act would be applied to these specific cargoes. More- 
over, the report by our committee, which was adopted by the Senate committee 
which considered the freight forwarding bill, specifically and clearly points out 
that this legislation was to have postwar application. Furthermore, the report 
of the Maritime Commission on this bill when it was pending befure our com- 
mitt.e likewise clearly evidences the Commission’s belief that this statute 
would have postwar application. For those reasons, | am convinced that the 
Maritime Commission's position expressed in your letter of November 10 is 
erroneous and that the Maritime Commission’s action in discontinuing the per- 
formance of its duties under this act is without legislative sanction and contrary 
to the congressional mandate as expressed in the statute. 

Being the author of this bill and knowing the purpose which it was designed 
to accomplish, I feel that the Maritime Commission has been remiss in its 
duties in discontinuing its activities to further the freizht forwarding sezment 
of our maritime industry. Accordingly, I must ask that the Maritime Com- 
mission reexamine the determination that it has made. Such reexamination 
will clearly demonstrate to you, I am sure, that the conclusion expressed in 
your letter of November 10 is erroneous. Once that has been done, I must 
further ask that the Commission take all necessary steps to fulfill its duties 
under this statute. 

Because of the importance of your opinion on the application of the Bland 
Freight Forwarding Act in the determination of the now pending question of 
whether cargoes under the so-called Marshall plan will be shipped through pri- 
vate freight forwarders, I would appreciate, if possible, having your reply to 
this letter within 1 week. 

Very truly yours, 


NOVEMBER 20, 1947. 
Hon. KENNETH ROYALL, 
Secretary of the Army, Department of the Army, 
Washington, D.C. 

My Dear Mr. Secretary: Reference is made to our previous correspondence 
concerning the use of private freight forwarding in the shipment of relief 
supplies to Europe. As I have stated in my previous letters, it is my firm opinion 
that the so-called Bland Freight Forwarding Act (sec. 217 of the Merchant 
Marine Act of 1936, as amended) requires that private freight forwarding 
facilities be used to handle the shipment of these supplies. I have had a close 
study made of the legislative history of that statute; from this examination, 
plus my own study of the act and my recollection of the intent of the Congress 
at the time this legislation was pending, I am convinced that Congress has 
clearly expressed its intent that these shipments be so handled. 

In your previous correspondence, you mentioned that the Army would handle 
the shipment of military equipment and direct Army purchases under the 
Greek-lurkish loan. It seems to me that the handling of such equipment by 
the Army and the use of its facilities for its forwarding may be appropriate; 
but it has just come to my attention that the Army is now also shipping road 
material and other equipment of a nonmilitary nature through its own facili- 
ties in the port of New York. If so, I think it is clearly in violation of the 
direct mandate to the Government departments set forth in the Bland Freight 
Forwarding Act. I would appreciate a report from you as to whether this 
information is correct. 

In my opinion it is essential to the welfare of the postwar American merchant 
marine and the development of our postwar foreign commerce, that the private 
freight-forwarding industry be maintained. When hearings were held before 
our committee prior to the passage of the Freight Forwarding Act, the im- 
portance of freight forwarders to both the development and maintenance of a 
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healthy American merchant marine and a sound foreign commerce was made 
quite evident. Accordingly, it is my hope that you and the Department of the 
Army will do everything possible to comply with the letter and the spirit of the 
act, and that you will ship all supplies of a nonmilitary nature through ordinary 
forwarding channels. Experience during the war with the equipment of lend- 
lease supplies has demonstrated clearly that the use of private forwarders is 
both cheaper and more expeditious than shipment through Government for- 
warding facilities. 

Would you please let me know what action is contemplated by the Department 
of the Army to insure the use of private forwarding facilities for all nonmilitary 
relief cargoes. 

Yours very sincerely, 
S. G. BLAND. 


Mr. Kerner. Surely there can be no greater authority as to the in- 
tent of a law than the author of the law itself. 

Even more important, in considering legislation such as this, is 
the basic American principle that our Government should not en- 
gage in business in competition with established private enterprise. 

Certainly, to repeal this law or to permit it to die for i of en- 
forcement is to deprive an essential industry of its peacetime experi- 
ence in handling Government shipments and thus hamper it, in the 
next national emergency, in the performance of its functions, which 
were proven of such great value during the last war. 

I can only repeat my testimony before the previous subcommittee 
that we agree with its author that the Bland Act is still good law, 
and if it is to be amended at all, such amendment should be only to 
give it teeth, so that recalcitrant Government agencies would no longer 
flout its provisions. 

We are attaching to this statement a proposed revision of the Bland 
Act which is identical with the one we submitted to the previous 
subcommittee. 

(The document referred to follows:) 


Proposep LEGISLATION To AMEND THE BLAND FREIGHT FORWARDING ACT 


The Merchant Marine Act of 1936 was amended in 1942 by the addition of 
section 217 (46 U.S. C. 1127). 
This section reads as follows: 


“Sec. 1127. Coordination of forwarding and similar servicing or waterborne export and import 
foreign commerce 


“(a) The Commission is hereby authorized and directed, through such ad- 
ministrative measures, agreements with other Federal departments and agencies, 
contracts with individuals or private business concerns, or other arrangements, 
as it may deem to be necessary or appropriate in the public interest, to co- 
ordinate the functions and facilities of public and private agencies engaged 
in the forwarding and similar servicing of waterborne export and import 
foreign commerce of the United States, for the efficient prosecution of the war, 
the maintenance and development of present and postwar foreign trade, and the 
preservation of forwarding facilities and services for the postwar restoration 
of foreign commerce. As used herein the term “waterborne export and import 
foreign commerce of the United States” shall be deemed to include export 
shipments from the Government of the United States to the governments of 
nations whose defense is deemed by the President to be vital to the defense of 
the United States under the authority of sections 411-419 of title 22. 

(b) Other Federal departments and agencies are hereby authorized and di- 
rected to cooperate with the Commission by entering into and carrying out 
such agreements as may be necessary to effectuate the purposes of this sec- 
tion: Provided, That the Commission is authorized and directed to report to 
the Congress within ninety days after March 14, 1942, and every four months 
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thereafter, the action taken hereunder and to give the names of any Federal 
departments or agencies or any other persons who have failed to cooperate with 
the Commission as herein directed: And provided further, That nothing herein 
shall be deemed to affect the power or jurisdiction of the Interstate Com- 
merce Commission, nor confer upon the Maritime Commission concurrent power 
or jurisdiction over any matter within the power or jurisdiction of the Inter- 
state Commerce Commission. 

(c) In conformity with the President’s Executive order of February 7, 1942 
(No. 9054; 7 Federal Register 837), the functions and duties of the Com- 
mission under this section, insofar as they pertain to functions and duties of 
the Commission transferred by such Executive order to the Administrator of 
the War Shipping Administration, shall be performed by such Administrator 
(June 29, 1986, ch. 858, title II, sec. 217, as added Mar. 14, 1942, ch. 186, 56 
Stat. 171).” 

By act of August 30, 1954, chapter 1076, Public Law 706 passed in the 2d 
session of the 83d Congress, the requirement of the report from the Maritime 
Commission to the Congress every 4 months was discontinued. (See the first 
proviso in (b) of sec. 217 above.) 

“Secretary of Commerce” and “Secretary” were substituted for “Commission” 
and “Maritime Commission” on authority of 1950 Reorganization Plan No. 21 
and act of July 17, 1952, section 21. 


PROPOSED AMENDMENT 


Amend (b) to read: 

“Other Federal departments and agencies are authorized and directed to co- 
operate with the Secretary of Commerce by entering into and carrying out such 
agreements as may be necessary to effectuate the purposes of this section: Pro- 
vided, That the Secretary of Commerce, through the Federal Maritime Board, 
shall administer this section and shall issue such rules and regulations as he 
may deem necessary to effectuate the purposes of this section: And provided 
further, That the Secretary is directed to report to the Congress the names of 
any Federal departments or agencies or any other persons who have failed 
to cooperate with the Secretary as herein directed. The Secretary shall serve a 
copy of such report on such Federal department or agency or person named and 
within 60 days thereafter such Federal department, agency, or person named 
shall inform the Congress of the reasons for such failure to cooperate: And pro- 
vided further, That nothing herein shall be deemed to affect the power or juris- 
diction of the Interstate Commerce Commission nor confer upon the Maritime 
Commission concurrent power or jurisdiction over any matter within the power 
or jurisdiction of the Interstate Commerce Commission.” 


Mr. Tuompson. Thank you, Mr. Kerner. That was a most com- 
plete statement. We are ready for any questions, if the members of 
the subcommittee have any. 

Mr. Kluezynski ? 

Mr. Kiuczynskr. Mr. Kerner, you say you have 550 members in 
your association ? 

Mr. Kerner. That is right. 

Mr. Kiuczynsx1. Have you any freight forwarders from the Great 
Lakes area ? 

Mr. Kerner. We have quite a few. In fact, we have an affiliated 
association in Chicago. 

Mr. Kuuczynsxt. I have no further questions. 

Mr. THompson. Mr. Allen? 

Mr. Auten. Mr. Kerner, I learned somewhere that it is customary 
to pay 114 percent of the payment as brokerage, but in fixing the 
forwarder’s charge, the charge is often fixed on the basis of the value 
of the freight to be handled. Isthat correct ? 

Mr. Kerner. I do not believe so. I do not believe so, unless you are 
handling stuff of great value. If you are handling gold, precious 
stones, or something of that kind, you might run into it, because even 
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your freight rates in such a case are conditioned upon the value. But 
as to forw: arding fees in general, I do not believe that they are based 
on values. 

Mr. Auten. How are they based ? 

Mr. Kerner. They are based on the amount of time, experience, and 
labor required in order to handle the transaction. 

Mr. Auten. In the average case, which is the greater, the forward- 
ing fee or the brokerage ? 

Mr. Kerner. I would say in the average case, the forwarding fee 
is greater. I only have to guess at that because I don’t have any fig- 
ures on it. But I do know this, that by far the greatest proportion 
of the export shipments are very small, and, therefore, the forward- 
ing fee, while at a minimum, is greater in proportion; while the 
brokerage amounts to nothing. On that premise, I say that the for- 
warding fee, in general, is much greater than the brokerage. 

Mr. Tuompson. In the Boykin bill, and I think it is in the section 
providing for a grandfather clause, it seemed to me as I went over 
the testimony that you pointed out that certain types of forwarders, 
dummy forwarders and others, should be eliminated, but then it 
seemed to me further that under the grandfather clause they would 
all be continued on as forwarders indefinitely. Is that correct? 

Mr. Kerner. No; that is definitely not correct, Mr. Congressman, 
because under the definition of a foreign freight forwarder, or by the 
definition of a foreign freight forwarder, we eliminate the dummy. 
The dummy cannot be an independent, because in our definition we 
say that he cannot be one who is owned or controlled by a shipper 
or consignee. 

Mr. Autien. I know you say that, but then you go on to say that 
notwithstanding any other provision of this section, and it is all part 
of one section, that any person duly registered, and so forth, con- 
tinues to be a forwarder. 

Mr. Kerner. Provided he is an independent. 

It says here: 

And who on such date is an independent foreign freight forwarder shall be 
granted a license. 

It. is a condition right in section (c). 

Mr. Atten. You would interpret that provision, then, to be fur- 
ther controlling on the fact that the grandfather clause starts out by 
applying to everybody who has registered / 2 

Mr. Kernen. No, Mr. Congressman. Let us read that whole sec- 
tion (c): 

Notwithstanding any other provision of this section, any person duly regis- 
tered with the Federal Maritime Board on the date of enactment of this section, 
and who on such date is an independent foreign freight forwarder, shall be 
granted a license. 

The condition is written right into it. 

Mr. ALLEN. I just wanted to make sure that is the way you inter- 
preted it. 

Mr. Kerner. Yes, sir. 

Mr. Auten. In section (e), your proposed amendment would say 
that the compensation of the forwarder should not be considered a 
rebate to a shipper. It seems to me that very recently the General 
Accounting Office, in connection with the shipments of the Depart- 








32 LICENSING INDEPENDENT FOREIGN FREIGHT FORWARDERS 


ment of Agriculture, ruled that the acceptance of free freight for- 
warding would be a rebate. Does not your proposal change the deci- 
sion of the General Accounting Office by law ? 

Mr. Kerner. No; because they were referring to a forwarder per- 
forming a forwarding service without charge, which I have explained 
we forbid, because we say the forwarder must work for a consideration. 

Mr. Auten. Thank you, Mr. Chairman. 

Mr. Tuomrson. Mr. Glenn? 

Mr. Guenn. I have no questions. 

Mr. Tuomrson. Does counsel have questions ? 

Mr. Cowen. Yes, Mr. Chairman. 

Mr. Kerner, you are president of the customhouse brokers and for- 
warders. How long have you held that official capacity ¢ 

Mr. Kerner. Too long, [am afraid. About 10or11 years. Ihave 
been trying to get rid of it for the last two, but they wouldn’t let me go. 

Mr. Cowen. How are you elected to that official capacity, sir? 

Mr. Kerner. Well, our procedure for elections provides that the 
president appoints a nominating committee which, in turn, submits a 
slate of officers to the membership, and it further provides that any 10 
members, I think it is, may, by petition, submit any slate they wish, 
independent of the nominating committee, and both slates would be 
considered at the election. 

Mr. Cowen. So, for the past 10 years, or since your tenure as presi- 
dent, you have been in position of appointing the nominating com- 
mittee who, in turn, have named the slate of officers ? 

Mr. Kerner. That is right. 

Mr. Cowen. Has there been during that time, sir, any opposition 
slate ? 

Mr. Kerner. No, sir; there hasn’t. But I want to call your attention 
to one thing, to show you how this thing works. Just last year I pub- 
licly announced and put it in a bulletin that I would not be a candidate 
for president, and immediately the association was flooded with letters 
from all over the country that I couldn’t desert the ship in midstream, 
because we had these dockets and legislation pending. 

They insisted that I become president. So when you ask me was 
there an opposition slate, I will say “No,” but there was a proslate, a 
very strong one, much to my regret. 

Mr. Cowen. I can understand that, sir, and I am not arguing with 
your official position. But your board of directors and your officers, 
where do they come from ? 

Mr. Kerner. Out of the membership. 

Mr. Cowen. Yes, I understand that. But their places of residence, 
their domicile. 

Mr. Kerner. Most of them are in New York. We have one vice 
president who is from Baltimore. We find it difficult to have an officer 
or a director from the far distant points because we have to have 
executive meetings quite frequently and it would be impossible to get 
them together on short notice. We do have, however, our national 
advisory committee, which is another thing. That consists of repre- 
sentatives of all the affiliated associations from all over the country, 
as you know. Those gentlemen, most of them, are in this room right 
now, and before I gave this testimony we held a meeting panttdes 
and it was approved, unanimously. 
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Mr. Cowen. Your board of directors, your officers, other than your 
advisory council, are domiciled in New York, with the one exception 
in Baltimore ? 

Mr. Kerner. That is right. 

Mr. Cowen. You are customhouse broker ? 

Mr. Kerner. Yes, sir. 

Mr. Cowen. How long have you been engaged in that business, sir ? 

Mr. Kerner. I might say 2 5 years to be safe. 

Mr. Cowen. How long, sir, have you been a freight forwarder, as 
such ? 

Mr. Kerner. I have been in the forwarding business and in the 
international shipping business for about 40 years. 

Mr. Cowen. So both businesses have been operated in conjunction, 
and complement each other ? 

Mr. Kerner. That is right. 

Mr. Cowen. How many of your association members are custom- 
house brokers and are not forwarders ? 

Mr. Kerner. Well, I would have to guess at that, but I would say 
that not more than perhaps 10. 

Mr. Cowen. How many members of your association live outside 
the continental limits of the United States ? 

Mr. Kerner. Roughly I would say 150. 

Mr. Cowen. Then your figure of 550, from that you are deleting 
the members who live outside the continental United States and the 
customhouse brokers ? 

Mr. Kerner. persue pardon ? 

Mr. Cowen. I say of the figure of 550 that you have given as being 
the group whom you represent, in that number are you including these 
people? 

Mr. Kerner. Yes, I take the full membership. I did the same with 
the other associations. They also have associate members. I took it 
all in just asa group. I took this as an association report. 

I didn’t attempt to break it down. 

Mr. Cowen. Your people have met throughout the country and 
have seen the various bills that are before this committee ? 

Mr. Kerner. That is right. 

Mr. Cowen. And their authorization to you, as president, has 
been to speak as you have spoken this morning ? 

Mr. Kerner. Exactly. I got that authority by unanimous vote 
yesterday from the national advisory committee. I had the executive 
committee approval before. 

Mr. Cowen. Without being derogatory in any manner, you are in 
a position to perpetuate yourself in office ? 

Mr. Kerner. I question that. If you knew the people in our asso- 
ciation, I doubt if any man wanted to perpetuate himself in office 
that he ane if they did not want him to be there. We have some 
pretty independent thinkers, as may be seen from some of the testi- 
mony of the forwarders who have San before the previous subcom- 
mittee, and you will probably see it again before this hearing is over. 
The national advisory committeemen, “incidentally, will appear before 
this committee, nine of them will, and they will each express their own 
opinion. The ‘other two associ ations, who are not represented here, 
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have authorized me to act as their spokesman, so there will be no 
mistake as to how this testimony is presented. 

Mr. Cowen. You stated, I believe, that you represented what per- 
cent of the industry ? 

Mr. Kerner. From the figures which I have given—I don’t say I 
represent 90 percent of the industry, I didn’t say that. I said that 

92 percent of the organized industry are members or affiliated with our 
association. 

Mr. Cowen. Well, sir, through their affiliation or being outright 
members, have they, by unanimous consent, adopted your statement 
here? 

Mr. Kerner. As I said before, we held a meeting yesterday, and 
it was adopted by unanimous consent. 

Mr. Cowen. I am getting at the one point, sir. Then, in your state- 
ment, in your position as stated here today, are you representing 90 
percent of the industry ¢ 

Mr. Kerner. Yes, sir, with the exception that each man who will 
testify after me has the right, and that is granted to him under these 
bylaws, to make any other statement he wishes to make, if he finds it 
advisable to do so. 

Mr. Cowen. Now to go back to Mr. Allen’s question, relative to 
the grandfather clause, Mr. Kerner, your industry as I understand 
it, has been for some years trying to remove from the freight for- 
warding field these people whom you feel are not competent nor quali- 
fied to operate in a capacity such as you are forced to operate ¢ 

Mr. Kerner. That is right. 

Mr. Cowen. But would not your grandfather clause, as set out in 
the Boykin-Cretella bills, perpetuate some of these same people in the 
business ? 

Mr. Kerner. Mr. Cowen, I think it would be impossible to write a 
law that would clean up the industry by one stroke of the pen. But I 
do think that under our clause, by eliminating all those who are not 
independent we are getting rid of perhaps 90 percent of our troubles. 

Time and death and regulation will take care of the few who, un- 
questionably, will slip in. It must be borne in mind that our associa- 
tion in particular is very strong on prosecuting violations of ethics 
and improper actions. We feel that if we have this law and we have 
an agency with authority to enforce it, nobody knows who is doing 
wrong better than the men in the industry because they are the ones 
who are hurt by it, and those violations will be reported so that the 
Federal Maritime Board, under the authority of these bills, could 
clean house pretty well. It will take time. 

Mr. Cowen. Your association as it 1s now constituted—in that asso- 
ciation do you clean house on your own ? 

Mr. Kerner. We do. 

Mr. Cowen. You are in that position ? 

Mr. Kerner. We definitely do. We have a code of ethics to which 
every applicant must subscribe. Before the applicant is accepted, 
he is thoroughly investigated as to his past history, his business his- 
tory, and his personal experience. He must subscribe to this code of 
ethics. If he violates that, he is subject to suspension and revocation 
of his membership. 
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Mr. Cowen. Suspension or revocation of his membership, but still 
he is in a position to operate as a freight forwarder ? 

Mr. Kerner. That is exactly why we want these bills, because we 
are only a lay organization. We need Government backing to en- 
force what we have been trying todo. 

Mr. Cowen. But still, if a “member were suspended from your or- 
ganization under the proposed bills here, under the grandfather 
clause, would he still not be able to operate ? 

Mr. Kerner. He might temporarily, or he might not. He would 
be subject to charges, of course. Let us take the case of a man who 
is grandfathered in, and we know him to have a bad reputation and 
to engage in practices which we don’t consider proper, and which 
these bills do not consider proper. 

We would certainly bring charges against him before the admin- 
istering agency and let him defend himself. 

Mr. Cowen. The association itself would still try to clean house? 

Mr. Kerner. Yes, definitely. We still do that. We do it in the 
customhouse brokers, but I am very happy to say that we don’t have 
to do it because the custom brokers’ industry is practically clean. We 
have not had a serious complaint against a customhouse broker in 
all the time that I have been president. 

Mr. Cowen. Would not a maritime amendment of a one-year limi- 
tation tend to do that job for you, sir, if a man could not prove, by 
examination, that he were morally fit to serve as a freight forwarder? 
Would he not be eliminated at the outset ? 

Mr. Kerner. Well, yes, but, you see, we require more than that 
for a man to be an independently licensed forwarder. We require 
other qualifications. We require a knowledge of the industry itself, 
and ability to serve the public. In order to demonstrate that ability, 
if we were to make that a condition, as the Federal Maritime Board 
suggests, people like myself and these other gentlemen who came 
here with me, who have been in the business for 2 25, 30, and 40 years, 
would be called upon to take an examination; I don’t think it is fair. 

I don’t think it would be fair if a lawyer who has been in business 
that long, was called upon to take a bar association examination, or a 
doctor. On that very point, our counsel told me a story yesterday 
which he read, and I think the committee would be interested in hear- 
ing it, because it is very apropos to this very point. 

Mr. Chairm: an, with your permission ? 

Mr. Tuomrson. Proceed with a 1-minute story, Mr. Counsel. 

Mr. Atrscuuter. For diversion, I like to read of professions other 
than my own, and I was reading of the greatest American doctor, 
Dr. Ossler, who is head of the Johns Hopkins Medical School. In 
a lecture one day, he was commenting on the rigid requirements for 
admission to that medical school and to stay in. He said to his 
students, “I am very lucky that I am a professor, because I could 
never qualify to pass the admission examinations as a student.” 

Mr. Kerner. I think that is our position. 

Mr. THompson. Mr. Allen. 

Mr. Auten. If counsel will yield, I have a question. 

Mr. Kerner, on this grandfather clause, it would seem to me it 
would present sort of a dilemma. If, as you say, the Maritime Board 
would issue a license, a license would be issued to one who had been 
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registered, and who was also an independent freight forwarder, as 

ou define him, it would seem to me that before any license would 
be issued the Maritime Administration would have to make a finding 
that such a person was such an independent freight forwarder, which 
would involve the investigation of five-hundred-odd people before 
anybody would be licensed. Would that be true ? 

Mr. Kerner. Yes, that would be true. 

Mr. Atten. What would happen in the meantime, with nobody 
licensed ? 

Mr. Kerner. I will tell you very simply, Mr. Allen, that the Federal 
Maritime Board knows 90 percent of the independent foreign freight 
forwarders, and within less than the 1 year that they prescribe that 
they would permit people to operate, they would be able to investigate 
the few they don’t know. 

Mr. Atien. Then you would agree that every one would have to be 
investigated before any one would be licensed ? 

Mr. Kerner. Yes. But I also would like to mention that in regis- 
tering, the questionnaire which they fill out shows whether they are 
owned or controlled. The question is asked as to the stock ownership 
in the corporation, the partnership, or the individual. 

Mr. Atrien. I do not remember seeing an effective date of the act 
which postpones its effectiveness for a year. Is that in here? 

Mr. Kerner. No. This does not. This does not postpone it. 
That was the Federal Maritime suggestion. 

Mr. Atten. Under the act, as it is now written with your amend- 
ments incorporated, there would be a time when there were no licensed 
freight forwarders? 

Mr. Kerner. No. The license is to become automatic on the date of 
enactment, I believe, under this clause. 

Mr. Aizen. Only if the Federal Maritime Board would find that 
each one was an independent freight forwarder. 

Mr. Kerner. That is right. 

Mr. Atuen. I do not have your optimism as to how fast the board 
will act on 500 cases. On the other hand, if they go at the matter cas- 
ually, as you suggest, on the basis of information already in hand, it 
would seem to me that that adjudication of the matter on the day the 
license was granted would bar you from coming in later to prove that 
some one was not a legitimate independent freight forwarder, unless 
you could prove it on the basis of some subsequent happening. 

Mr. Kerner. No, Mr. Allen, I don’t think that is true. Any time 
after a license has been granted, the Board has the right, under these 
bills, to bring charges against a license and to revoke a license, and if 
the Federal Maritime Board after having granted a license should 
discover that the man was a dummy forwarder, they could revoke that 
license. 

Mr. Auten. I would hesitate to urge the enactment of a bill that 
said they could find one day he was all right and the next day could 
find he was not all right, on the basis of something that happened 
during the interval. 

I do not want to press the point. 

Mr. Kerner. Mr. Allen, you are leading me into the realm of legal 
procedures, and I think I am not quite qualified on that. Perhaps our 
counsel would be better able to answer it for you. 
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Mr. THompson. I wonder if you would consider or agree upon an 
affidavit being submitted along with the application with provisions 
for penalties ‘for falsification. 

Mr. Kerner. There is no reason why the Board could not do that 
under its authority granted under these bills. The Board has full 
authority to regulate t the licensing, and the Board could very well say 
that “We require an application with full disclosure of your owner- 
ship, and an affidavit that you are not owned or controlled.” 

Mr. Tuompson. Subject to penalties for false declarations. 

Mr. Kerner. Yes; make it penalties for false declarations. Yes, 
that could be done. 

Mr. THompson. Counsel, have you any further questions? 

Mr. Cowen. Yes, Mr. Chairman. 

I noted in your statement that certain carriers had refused to pay 
brokerage. What did your industry do in regard to consigning cer- 
tain shipments to those ¢ arriers during that period 

Mr. Kerner. Certain carriers had refused to pay brokerage? 
I did not say that. 

Mr. Cowen. That was my ener 

Mr. Kerner. No, I think the only thing I did say in there was that 
the States Marine Lines had said that in some conferences they are 
permitted to pay brokerages and in others they are not. 

But I know of no lines that refused to pay brokerage or any action 
we had to take, other than what took place in the doc kets which went 
through in the Federal Maritime Board procedures. 

Mr. Cowen. That isall. 

Mr. THompson. Thank you very much, Mr. Kerner. Your testi- 
mony has been rather complete and exhaustive. I am sure the com- 
mittee will make good use of it. 

I might make this announcement to the subcommittee members 
and those present here, that today, on the floor, is being considered 
H. R. 11451, a superliner bill, which is a most important bill to our 
full committee. Those of you who might be interested probably could 
walk over and listen to the discussion. 

The next witness is Mr. J. W. Allen of the Forwarding Agents & 
Foreign Freight Brokers Association of New Orleans. 


STATEMENT OF J. W. ALLEN, FORWARDING AGENTS & FOREIGN 
FREIGHT BROKERS ASSOCIATION OF NEW ORLEANS, LA. 


Mr. Tompson. Mr. Allen, I would suggest that if possible, and 
we are trying to move along here as fast as we cé an, that the witnesses 
indicate to the subcommittee any supplemental information that was 
not covered by the first witness, the first two witnesses, or any di- 
vergent views insofar as the pending legislation or the proposed leg- 
islation, the various bills, are concerned. 

Mr. J. W. Auten. My name is Joseph W. Allen, president of the 
Forwarding Agents & Foreign Freight Brokers Association of New 
Orleans. Our membership has authorized me to concur and support 
the testimony offered by Mr. Kerner. 

Mr. Tuompson. How many members do you have in your asso- 
ciation ? 

Mr. J. W. Auten. We have 30 locally domiciled Louisianians as 
members. 
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Mr. Tompson. Are you an associate member by any chance to Mr. 
Kerner’s organization? 

Mr. J. W. Auten. Iam supervisory committeeman for New Orleans. 
I think his testimony is so thorough and covers all the angles, that 
there is very little I could add. I would not know where to st: rt, be- 
cause he has covered the subject very thoroughly. 

He has covered it from A to Z. I cannot think of anything more 
to add, other than to say that I repeat that we concur in his testimony. 
We think it is true, and we think it is thorough. 

Mr. Tuomrson. And you are authorized to speak for your mem- 
bership ? , 

Mr. J. W. Aten. I am authorized to speak for the membership 
of our association. 

Mr. Tuompson. And you have no divergent views or supplemental 
views you wish to express? 

Mr. J. W. Auten. I have none. 

Mr. Tuompson. We certainly appreciate your appearing. 

Mr. Aten. I would like to ask one question. 

Mr. THompson. Mr. Allen. 

Mr. Auten. I cannot let a namesake get off that easily. 

Mr. Allen, in the bill H. R. 8382 in section (e) on page 6, the state- 
ment is: 

Any common carrier by water is authorized to compensate an independent 
freight forwarder for any service rendered by the forwarder and considered by 
the carrier to be of benefit to it. 

What restriction would that be on the nature of the services ren- 
dered, or how would you prove, as a matter of regulation, that the 
service was of benefit to the carrier? Whose responsibility would it 
be ? 

Mr. J. W. Auten. I think we could very easily do it by giving the 
work that is done at each port. Of course, presently it “would be 
hard for me or anyone else to get up and give all of the lists of the 

various works that are done for the benefit of the carrier, because 
ports have different rules and regulations. But we are confident and 
willing to furnish this committee and the steamship lines at a little 
later date, after conferring with our associations, a list that comprises 
the duties that we perform for accounts of the carriers. 

Mr. Auten. The trouble I have with the definition is I think that 
the proposed legislation does not say that the service has to be of 
benefit to the carrier. It just says it has to be considered by the car- 
rier to be of benefit. 

Mr. J. W. Aten. If the carrier didn’t consider it of benefit, he 
would not pay us. 

Mr. Auten. Do you think it would be advisable to enumerate either 
in regulations or in the law itself what type of services might be in- 
volved ? 

Mr. J. W. Auten. I think a majority of them could be enumerated. 
Of course, as time goes on, different conditions arise, and a number of 
the services will not be in ‘that list. But we will gladly give the car- 
rier, or give this committee, a list of the services that we render 7 
the benefit of the carrier. Before the testimony is over, probably, i 
may be that some of the witnesses will be glad to give a list of bie 
services that their particular ports render. You see, the ports are 
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different. We will gladly give it to either the committee or the 
steamship lines or anyone who may ask, of the various duties we per- 
form for the benefit of the carrier. 

Mr. Tuomrson. Thank you, Mr. Allen. 

The next witness is Mr. Leslie Stuart, of the Association of For- 
warding Agents & Freight Brokers, of Mobile, Ala. 


STATEMENT OF LESLIE H. STUART, ASSOCIATION OF FORWARDING 
AGENTS & FOREIGN FREIGHT BROKERS, OF MOBILE, ALA., INC. 


Mr. Srvuarr. My name is Leslie H. Stuart, and I am president of 
the association you described. We have six members in our associa- 
tion, which are all locally owned and individually owned freight 
brokers. Some of them are customhouse brokers. Beau of them are 
customhouse brokers in Mobile. Four of the members of our organ- 
ization are also members of this organization that has spoken here. 
I am the president of that association, and I am authorized by meeting 
and vote, unanimously, to concur in the statements of Mr. Kerner, and 
on the Boykin bill. 

Mr. Tuompson. Are you an associate member of Mr. Kerner’s organ- 
ization ? 

Mr. Stuart. Full member, sir, and four of our organizations are. 

Mr. Tuomrson. It is amazing to me how six forwarders could han- 
dle the business of the port of Mobile, when Congressman Boykin 
insists, although it is not generally known, that that is the biggest port 
of the Nation. Of course, I know that New Orleans is, 

Mr. Stuart. We are efficient forwarders. 

Mr. THompson. Thank you, Mr. Stuart. 

Mr. George Baur, of the Chicago Freight Forwarders. 


STATEMENT OF K. GEORGE BAUR, CHICAGO FREIGHT FORWARDERS 
& CUSTOM BROKERS ASSOCIATION 


Mr. Baur. My name is George Baur, and I represent the Chicago 
Freight Forwarders & Custom Brokers Association. I am instructed 
by our association to indorse Mr. Kerner’s statement in toto. 

Mr. THomrson. How many forwarders do you represent, sir? 

Mr. Baur. About 25. 

_ Mr. Tompson. And you are a member of Mr. Kerner’s organ- 
ization ¢ 

Mr. Baur. I am. 

Mr. THompson. You have no supplemental views? 

Mr. Baur. None whatsoever. 

Mr. THomrson. Thank you. Are there any questions? 

Mr. Atten. May I ask Mr. Baur a question ? 

Mr. Baur, with reference to this specification of services which are 
of benefit to the carrier, would they be substantially different in nature 
for a forwarder at the Great Lakes than they would be at one of the 
coastal ports ? 

Mr. Baur. No, sir. 

Mr. Auten. You don’t have any more to do with railroads in Chicago 
than they do anywhere else? 7 

Mr. Baur. No, sir. 
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Mr. Auten. Thank you. 

Mr. TxHompson. Are there any questions, Mr. Glenn ? 

Mr. Guenn. No questions. 

Mr. Tompson. Mr. James G. Page, Export & Import Forwarding 
Association of Virginia, 


STATEMENT OF JAMES G. PAGE, EXPORT & IMPORT FORWARDING 
ASSOCIATION OF VIRGINIA 


Mr. Pacer. Our association represents eight foreign freight for- 
warders and customhouse brokers at the ports of Norfolk and Newport 
News, Va. Iam authorized by this association to say that its cuilbers 
are wholly in accord with testimony presented here today by Mr. 
Kerner. That is all I have to say. 

Mr. TuHompson. You are in agreement fully with his position? 

Mr. Pacer. Yes, sir. 

Mr. Tompson. Are there any questions? 

Thank you, Mr. Page. 

Mr. Charles Masson, of Baltimore Custom House Brokers Associa- 
tion. 


STATEMENT OF CHARLES A. MASSON, BALTIMORE CUSTOM HOUSE 
BROKERS & FORWARDERS ASSOCIATION, BALTIMORE, MD. 


Mr. Masson. I am president of the Baltimore Custom House 
Brokers & Forwarders Association. At a regular meeting, I was 
authorized to appear and say that we support the bill as presented 
with the amendments. We are wholeheartedly in support of it and 
hope that you will view it likewise. 

Mr. TuHompson. You are referring to the Boykin bill ? 

Mr. Masson. That is correct. 

Mr. Tuompson. Are there any questions? If, not, thank you. 

Mr. Walter F. Arnold, Los Angeles Custom House Brokers Asso- 
ciation. 

Mr. Arnotp. My name is Walter Arnold. I am here representing 
the Los Angeles Custom & Freight Brokers Association, Inc. 


STATEMENT OF WALTER F. ARNOLD, LOS ANGELES CUSTOMS & 
FREIGHT BROKERS ASSOCIATION, LOS ANGELES, CALIF. 


Mr. Arnotp. At a meeting of the board of directors of that asso- 
ciation, I was instructed and authorized to appear before this subeom- 
mittee and to indorse the Boykin bill as presented, and to unquali- 
fiedly indorse the statements of Mr. Kerner. 

Mr. Tuompson. Are you a member of Mr. Kerner’s association? 

Mr. Arnotp. Iam. 

Mr. Tuomrson. How many forwarders do you represent, sir? 

Mr. Arnoitp. We have 25 members in the Los Angeles group. 

Mr. Toompson. Are there any questions, Mr. Allen ¢ 

Mr. Auten. I have one question. 

Are there any lines on the west coast that operate transpacific that 
do not pay any brokerage ? 
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Mr. Arnoup. We have several conferences, Mr. Allen, operating 
from the west coast transpacific. The Pacific Westbound Conference 
in the Japanese-Manila trade does pay brokerage to qualified for- 
warders. We have other conferences operating semitranspacific 
which at present do not pay such brokerage. By that I mean that in 
the Australian-New Zealand trade. 

Mr. AuLEN. I noticed a provision in the bill that would make it 
legal for a conference to agree by concerted action on a limit of 144 
percent, but not by concerted action to a lesser sum. I am just won- 
dering whether the competitive situation is being legislated out in one 
instance and allowed to exist in another, as mentioned by Mr. Kerner. 

Is there a reasonable basis for picking a figure and saying below 
this you may agree in an antitrust way and above it you may not? 

Mr. Arnotp. That, I believe, is an outcome of one of the previous 
dockets, in which a ruling was handed down that conferences, as such, 
could not prohibit their members from paying freight brokers. It 
was left up to the managerial discretion of the member lines individ- 
ually. We have that situation in the Australian trade, for example, 
where there are presently three lines operating, none of which pay 
freight brokerage. 

Mr. Auten. At that, as a matter of legislative philosophy, if you can 
it that way, is there any reason for saying that they may limit 

rokerage to 114 percent, but they may not limit it to 1 percent? 

Mr. Arnotp. I believe 114 percent has been the accepted standard 
and basis for many, many years. I think it goes back to a historical 
situation. 

Mr. Aten. In other words, we would be fixing a rate by this. 

Mr. Arnotp. And also, that has been influenced by Federal Maritime 
Board decision, I believe some 7 or 8 years ago. 

Mr. Auten. Thank you, Mr. Chairman. 

Mr. THomrson. Thank you. 

Mr. Warren Geddes. 


STATEMENT OF WARREN GEDDES, CHAIRMAN OF THE CUSTOMS 
COMMITTEE OF THE FOREIGN COMMERCE CLUB OF BOSTON, 
MASS. 


Mr. Geppes. Our committee represents about 19 organizations em- 
ploying some 125 people. I am instructed by them to concur in the 
statement of Mr. Kerner. I don’t believe there is anything further 
I can add to his statement. I am also a member of the national ad- 
visory committee of the Custom Brokers Association. 

Mr. THompson. Thank you. 

Is there any other witness here who could, just in brief, express his 
agreement, such as the past few witnesses have, or who want to corrobo- 
rate the statements made by Mr. Kerner? 

The reason the Chair asks that is that time is extremely short. This 
committee will have to adjourn until tomorrow morning at 10 o’clock 
in about 5 minutes. 

If not, the committee will come back into session tomorrow morning 
at 10 o’clock. 

We will, of course, hear more witnesses. 
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The Chair would like to state this: Many of you have come from 
along way. I know you have a great interest in this legislation. We 
want you to be on record just as much as you should like to be on 
record. Any of the witnesses who have so briefly, to accommodate the 
committee, made their statements, I should like to offer them the op- 
portunity of submitting to counsel any such supplementary statement 
they might like to have made part of the record, providing that those 
statements are submitted on the day that the witness appeared. 

Are there any further questions? If not, the committee stands ad- 
journed until tomorrow morning at 10 o’clock. 

(Whereupon, at 11:50 a. m., the committee recessed, to reconvene 
at 10 a.m. Wednesday, April 30, 1958.) 
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WEDNESDAY, APRIL 30, 1958 


Houses or REPRESENTATIVES, 

SUBCOMMITTEE ON OcrAN Foreign FreigHt ForwaArbers, 

OF THE COMMITTEE ON MercHANT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 219, 
Old House Office Building, Hon. T. A. Thompson (chairman of the 
ery, presiding. 

Present: Representatives Thompson (presiding), Kluczynski, 
Allen, and Glenn. 

Statf present : R. H. Cowen, counsel. 

Mr. Tuompson. The committee will please come to order. The 
second meeting of the Subcommittee on Ocean Foreign Freight For- 
warders will now start. 

I hope we can get through as much of this material this morning 
as we possibly can. We are trying to hold hearings down to a 3-day 
series of hearings. 

I would appreciate it if all the witnesses would make full state- 
ments, of course, but to attempt not to go into background material or 
information that is already in the hands of the committee, in defer- 
ence, of course, to the time, the short time, we have. 

Mr. Counsel ? 

Mr. Cowen. Mr. Chairman, we have a statement of the United 
States Borax & Chemical Corp., and a telegram from the traffic man- 
ager of American Potash & Chemical Company of Los Angeles, who 
ask that their statements be made a part of the record. 

Mr. Tuompson. Without objection, those statements shall be made 
a part of the record. 

(The documents referred to follow :) 


STATEMENT OF POSITION OF UNITED STATES BorRAx & CHEMICAL CORP. 


The undersigned, T. R. Stetson, is the manager, export sales department of 
Pacific Coast Borax Co. division, United States Borax & Chemical Corp. On 
November 22, 1955, I appeared before the Special Subcommittee on Foreign 
Freight Forwarders at a hearing in San Francisco, Calif., called for the pur- 
pose of investigating the brokerage activities of foreign freight forwarders and 
brokers and submitted at that time a written statement entitled “Statement of 
Position of Pacific Coast Borax Co., Division of Borax Consolidated, Ltd.,” 
which I read into the record and, thereafter, responded to questions of the 
members of the subcommittee on oral examination, all of which material is re- 
ported at pages 279 through 287 of the report upon the subcommittee’s investi- 
gation into the activities of foreign freight forwarders and brokers entitled: 
“Hearings before the Special Subcommittee on Freight Forwarders and Brokers 
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of the Committee on Merchant Marine and Fisheries, House of Representatives.” 

However, for present purposes, I wish to attach hereto, and to incorporate by 
reference herein, a copy of the aforesaid written statement of such oral exam- 
ination which can be used to supplement this present statement and also be 
available for ready reference purposes of the subcommittee. 

I am unalterably opposed to the payment by steamship companies of ocean- 
freight brokerage to freight forwarders; either voluntarily or under duress. 

While actually a mere matter of internal corporate organization, I should add 
that our present company is the United States Borax & Chemical Corp., a Nevada 
corporation which, for these purposes, is doing business in its trade or operating 
name of Pacific Coast Borax Co. division, United States Borax & Chemical Corp. ; 
this does not affect or change the prior statement nor our relationship to this 
matter in any way however. 


CRITICISM OF PENDING LEGISLATION 


Our basic objection to the practice of permitting carriers to pay brokerage 
to independent freight forwarders as added or duplicate consideration for serv- 
ices rendered to shippers who have actually employed such forwarders has 
already been set forth in the attached statement and will not be repeated herein. 
We do object to the following bills now pending before the House of Repre- 
sentatives and which have been referred to the House Committee on Merchant 
Marine and Fisheries: 

1. H. R. 6808, introduced by Mr. Boykin, on April 10, 1957, for the purpose 
of amending the Shipping Act of 1916, to provide for licensing of independent 
freight forwarders. Although we understand that this bill has probably been 
superseded by H. R. 8382, it is subject to the same objections, as set forth 
below ; 

2. H. R. 8382, introduced by Mr. Boykin, on June 26, 1957, for the purpose 
of amending the Shipping Act of 1916, to provide for licensing independent 
freight forwarders; 

3. H. R. 10427, introduced by Mr. Cretella, on February 3, 1958, for the 
purpose of amending the Shipping Act of 1916. 

for reasons hereinafter specified. Since the bills are practically identical, our 
remarks will be primarily directed to the Boykin bill, H. R. 8382, and its provi- 
sions alone—as applying to all. 

First, subsection (e) provides: 

“Any common carrier by water is authorized to compensate an independent 
foreign freight forwarder for any service rendered by the forwarder and con- 
sidered by the carrier to be of benefit to it. Common carriers by water are pro- 
hibited from interfering by concerted action with the managerial discretion of 
any individual common carrier by water in making such compensation: Provided, 
That a concerted limitation on such compensation to an amount equal to not 
less than 144 per centum of the total freight charges shall not be deemed to be an 
interference with the managerial discretion of any individual common carrier by 
water” (p. 6, lines 12-22). 

Our objection to this section of the bill would include all the objections voiced 
in our accompanying statement, because this legislation would expressly permit 
and endorse or encourage the precise brokerage practices criticized by our com- 
pany, by the industry at large, and condemned by the previous reports and rec- 
ommendations of the special subcommittee as a result of its extensive investiga- 
tion into the activities of foreign freight forwarders and brokers. 

The above so-called managerial discretion is in fact and practice a myth which 
no individual carrier could exercise in practice. 

Freight forwarders, as agents for shippers who engage them (the carriers have 
no voice whatever in such engagements), do control routing on substantial ton- 
nages. If one carrier in any given trade or conference elects to pay brokerage 
to these agents of the shippers, the others must do likewise to be competitive 
and to obtain their share of the tonnage. 

If carriers are to be forced to dissipate their revenues in this fashion, and 
there are very substantial amounts involved, there is only one way in which they 
can recover it and that is in the rates assessed against all shippers and cargo 
owners and not merely against these particular shippers who benefited by such 
services. 

It is the shipper and not the carrier who decides whether or not to use a freight 
forwarder. The shipper has the alternatives of— 
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(a) Handling booking and customs clearance through his own traffic or ship- 
ping department; in which event the law prohibits the carriers from paying or 
the shipper/cargo owner from collecting, any brokerage or discount, or 

(b) Engaging a freight forwarder to do the same work for him ; in which event, 
although he pays a nominal fee, the forwarder is largely compensated by broker- 
age paid by the steamship company. 

Since the forwarder is agent of the shipper and not the carrier, he should be 
paid in full for his services by those shippers who elect to purchase his services. 

Revised General Order 72, as proposed by the Federal Maritime Board, would 
effectively stop payment of brokerage to forwarders who merely book cargo as 
agents of shippers, and should be adopted. 

Second, this same section would prohibit conferences from carrying out cer- 
tain primary purposes for which they had been granted special privileges by 
statute. If it be the function of such conferences to agree upon and adopt uni- 
form rates, rules, practices, regulations, and standards to foster and encourage 
shipping and commerce then, accordingly, such conferences should be permitted 
to adopt rules controlling or governing situations of this type whenever, in the 
opinion of such conferences the issuance and enforcement of rules would be 
appropriate. We might suggest that the evils of the legislation could be remedied 
if the language were to read as follows: 

“Any common carrier by water is authorized to compensate an independent 
foreign freight forwarder for any service rendered by a forwarder and considered 
by the carrier to be of benefit to it: Provided however, That no such compensation 
shall be paid if the forwarder is also being retained or compensated by, or other- 
wise in the employ of, the shipper with respect to the same service or transac- 
tion.” 

Third, subsection (a) provides: 

“Except as provided in subdivision (c) of this section, no person shall transact 
business as a foreign freight forwarder without a license granted in accordance 
with the provisions of this subdivision, but nothing in this section shall be con- 
strued to authorize the requiring of a license as an independent foreign freight 
forwarder in the case of any person doing the forwarding in connection with 
the exportation of his own merchandise for his own account” (p. 2, lines 21-25, 
and p. 3, lines 1-4). 

The last limitation could cause confusion on export shipments in situations 
where, by the terms of the transaction, title passes to the foreign buyer prior to or 
upon delivery of the goods to the ship; thus on some sales, for example, those 
designated as “f. a. s. vessel (named port of shipment),” which generally stands 
for “free alongside ship” or “free alongside steamer,” or “free at ship’s side,” title 
passes at that particular point of delivery. Therefore, the goods are possibly no 
longer to be considered, insofar as the shipper is concerned, as “his own merchan- 
dise for his own account”; it could be argued that the shipper would have to be 
a licensed freight forwarder in such cases which would certainly be a disastrous 
result for companies, such as ours, doing their own forwarding services. It is 
doubtful if, under the terms of this bill, a shipper could register ; i. e., this possible 
interpretation could conceivably force a shipper to engage a forwarder on such 
sales. It is hard to believe that the bill would intend that our company could 
not perform this service without obtaining a license, yet this construction of the 
bill is very possible in the light of the above language. We would recommend 
that the final portion read: 

“but nothing in this section shall be construed to authorize the requiring of a 
license as an independent foreign freight forwarder in the case :— 
“(i) of any person doing the forwarding in connection with the exporta- 
tion of his own merchandise for his own account, or 
“(ii) of any person doing the forwarding in connection with the exporta- 
tion of merchandise sold by such person.” 
Preferably, however, this bill should be rejected in its entirety. 

H. R. 474 should be adopted. The Bland Act was a wartime measure designed 
to set up necessary forwarding services to handle Government shipments during 
wartime conditions which have long since passed. By distorted construction 
the forwarders have relied on this act to assert congressional intent to main- 
tain the forwarders even at the expense of an enforced subsidy from the steam- 
ship companies. It is inconceivable that such was intended, and the act should 
be repealed by adoption of this bill. 

H. R. 479, drafted by Mr. Thompson’s committee after full and exhaustive 
hearings and investigations, should be adopted. It provides all necessary regis- 
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tration features and safeguards to prohibit some of the present abuses (in which 
the legitimate forwarders do not indulge anyway) and is in harmony with the 
spirit of FMB GO-72. However, we do not believe that H. R. 479 is quite 
complete in itself, and we would recommend that the proposed legislation also 
include and incorporate the provisions already recommended above, namely: 

“Any common carrier by water is authorized to compensate an independent 
foreign freight forwarder for any service rendered by a forwarder and consid- 
ered by the carrier to be of benefit to it: Provided, however, That no such com- 
pensation shall be paid if the forwarder is also being retained or compensated 
by, or otherwise in the employ of, the shipper with respect to the same service 
or transaction.” 

“but nothing herein shall be construed to authorize the requiring of a license 
as an independent foreign freight forwarder in the case :— 
“(i) of any person doing the forwarding in connection with the exporta- 
tion of his own merchandise for his own account, or 
“(ii) of any person doing the forwarding in connection with the exporta- 
tion of merchandise sold by such person.” 

H. R. 480 designed to authorize carriers to pay to shippers booking direct 
and without engaging freight forwarders, 60 percent of the going brokerage rate 
is moot, and if the first listed bills are rejected and the 2 next preceding are 
adopted, will not be necessary. Deponent is not asking to be allowed such a 
refund or rebate on freight. His position is that brokerage should not be paid 
to freight forwarders. 

But if the bills which would enforce payment of brokerage to forwarders are 
by mischance adopted, then this bill should also be passed to give the shipper 
working through his own shipping department, which does the same work as 
forwarders, at least some equality with forwarders. Actually under that cir- 
cumstance he should get 100 percent of the going brokerage rate as a discount. 

In conclusion, then, we believe that H. R. 6808, H. R. 8382, and H. R. 10427 
are objectionable, and that H. R. 474 and H. R. 479 are proper and would 
serve the best interests of the industry and the Government; however, we would 
strongly recommend to this committee that H. R. 479 be augmented by the 
addition of the two recommended provisions submitted above. 

Respectfully submitted. 

T. R. SrTerson, 
Manager, Export Sales Department. 
STATE OF CALIFORNIA, 
County of Los Angeles, 88: 


T. R. Stetson, being first duly sworn, deposes and says: That he is the 
manager, export sales department, of Pacific Coast Borax Co., division, United 
States Borax & Chemical Corp., a corporation, and is authorized to make 
this verification for and on behalf of said corporation; that he has read the 
foregoing and knows the contents thereof; that the same is true of his own 
knowledge except as to those matters which are therein stated on information 
or belief and, as to those matters, he believes them to be true. 

T. R. STETSON. 

Subscribed and sworn to before me on the 28th day of April 1958. 

[SEAL] 

Y. C. LUTEs, 
YVONNE LUTES, 
Notary Public in and for the County of Los Angeles, State of California. 
My commission expires September 15, 1961. 





UNITED STATES Borax & CHEMICAL CorpP., 
Paciric Coast Borax Co. DIVISION, 
Los Angeles, Calif., April 28, 1958. 
COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
House of Representatives, Washington, D.C. 
(Attention of Mr. Robert H. Cowen.) 

GENTLEMEN: Pursuant to discussions when I had the pleasure of seeing you 
and Mr. Drewry in Washington week before last, I enclose the original and 
15 copies of statement on the various bills concerning foreign freight forward- 
ers and ocean freight brokerage on which your committee is holding hearings on 
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April 29 and 30 and May 1. You told me that you would be glad to receive and 
consider such a statement. 

I regret exceedingly that having, as you know, just completed a rather ex- 
tensive trip through the United States on other matters, my presence is re- 
quired in Los Angeles at month’s end so it will be impossible to come again 
to Washington and testify personally. Hence we sincerely trust that the at- 
tached and my previous testimony and correspondence will be helpful to your 
committee. 

Very truly yours, T. R. STEtTson, 
Manager, Export Sales Department. 

P. S.—Fifteen additional copies are being forwarded under separate cover in 
the event they are requested by other parties to the proceeding, and you con- 
sider it appropriate to give them out.—T. R. S. 


I. INTEREST OF PACIFIC COAST BORAX CO., DIVISION OF BORAX CONSOLIDATED, LTD. 


Pacific Borax Co., division of Borax Consolidated, Ltd., has been engaged for 
over 50 years in the mining, refining, and marketing of borax and borate prod- 
ucts. Such corporation exports several thousand tons of crude borate and re- 
fined borax boric acid monthly to worldwide destinations for refineries and con- 
sumers, thus utilizing approximately 60 vessels per month. 

The importance of borate exports is perhaps not fully appreciated, but the 
actual statistics are very impressive. According to official compilations issued 
by the United States Department of Commerce, based upon valuation alone, 
borate exports were ranked seventh in value among all products shipped through 
the Los Angeles Customs District in 1952; in 1951, such shipments were fifth 


_ 


in line. No similar computations have been published by such office since 1952, 
but we are informed by a representative of the Department that borates ranked 
third in 1954, being behind cotton and petroleum, but ahead of citrus exports. 
The Los Angeles Board of Harbor Commissioners has issued reports indicating 
that borates exported through Los Angeles Harbor (exclusive of Long Beach), 
upon the basis of tonnage alone, were first in 1952 and second in each of the fol- 
lowing years. We may conservatively state that our corporation is the principal 
shipper of such borate products and, accordingly, is substantially interested in 
freight rates, charges, port practices, and facilities which in any way effect 
the transportation or exportation of American products. 


II. SCOPE OF STATEMENT 


While we are obviously interested in all phases of investigation pursued by 
this committee, our statement will primarily be directed against the rather 
prevalent practice of carriers in paying brokerage to brokers or freight forward- 
ers for so-called brokerage services performed by such firms over and above and 
in addition to the payment of compensation by shippers to such forwarders or 
brokers. We wish it clearly understood that we do not oppose the participation 
of freight forwarders as such, nor do we minimize the role such firms play in 
expediting and accomplishing exportation of products. When properly employed, 
they perform a service for shippers who have engaged them and are entitled to 
proper compensation for such services. This company has frequently engaged 
forwarders at gulf or Atlantic ports and has paid for such services and will con- 
tinue to do so in the future. But our protest here is against the practice of pay- 
ments by carriers of brokerage to forwarders as added consideration for services 
rendered to shippers who have employed such forwarders. 


III. BROKERAGE PRACTICES 


Briefly stated, it is my understanding that brokerage paid at the Pacifie coast 
ports is limited by most conference tariffs to 144 percent, although rumors indi- 
cate some nonconference lines pay as much as 214 percent brokerage fee. Ac- 
cording to the Shipping Digest of May 31, 1955, the North Atlantic Continental 
Conference recently introduced a sliding seale of brokerage rates based on 
freight rates as follows: ; 


Brokerage 
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We are informed that some nonconference lines in the East pay 7% percent and, 
sometimes, even 10 percent: in any event, an upward spiral in rates is clearly 
shown and may well gather inflationary momentum with the increased competi- 
tion between the lines for business. The effect of such brokerage fees upon 
commerce will be shown later herein. Please bear in mind that such brokerage 
fees are in addition to compensation received by such forwarding firms directly 
from the shipper. 

IV. HISTORICAL BACKGROUND 


It seems appropriate to insert a brief reference to certain legal proceedings and 
other developments within the past few years insofar as they definitely pertain 
to this investigation. If we repeat matters already within the knowledge of 
members of this committee, we ask your indulgence as we are merely trying to 
present the full picture for your consideration. 

For many years, in fact going back even as far almost as the original enact- 
ment of the Shipping Act itself, payment of brokerage at the Pacific coast harbors 
was generally prohibited, and the majority of conferences have issued rules 
forbidding or limiting the payment of freight brokerage. However, in 1947, the 
United States Maritime Commission, on its own motion, instituted proceedings to 
determine the propriety of such conference rulings (Jn the Matter of Agreements 
and Practices Pertaining to Brokerage and Related Matters, docket No. 657). 
The decision issued by the Commisison found that any prohibition by conferences 
against payment of brokerage of less than 114 percent is detrimental to the 
commerce of the United States; such ruling was based in part upon a similar 
earlier decision contained in agreement No. 7790 (2 U. S. M. C. 775), although the 
basis of the prior precedent was disapproved in docket No. 657. Thereupon, the 
Pacific Straits Conference and others canceled the longstanding prohibition 
against payment of brokerage fees to forwarding agents but, to be fair, attempted 
to avoid passing the increased costs on to shippers who did not employ the for- 
warders; hence, such conferences determined that brokerage fees would be added 
to the freight costs only with respect to shipments where forwarders are employed 
and brokerage compensation is paid by the carriers at the request of the shippers 
whom they represent thus leaving tariff rates unchanged for other shippers who 
do not employ forwarders. This practice, while seemingly just to our viewpoint, 
was considered objectionable by the Commisison in view of its decision in this 
docket and the conferences therefore withdrew these particular rules. Last 
year a rule was adopted by the Pacific Coast European Conference to prohibit 
earriers from paying brokerage to forwarders who solicited freight for, or 
received brokerage from, nonconference competitors. This rule, while still in 
effect, is under attack and litigation before the Federal Maritime Board. 

Our company intervened in docket 657 and has watched with interest all these 
developments; we are indeed grateful for the opportunity to again state our 
position, which we believe is shared by many shippers on the west coast, in 
opposition to the practice of carriers paying brokerage in addition to compensa- 
tion received by the forwarding agents from the shippers. 


V. OUR OWN PRACTICE 


This company probably meets some 200 individual export orders per month 
using approximately 60 vessels. I can hardly describe the degree of care and 
zeal required to plan and complete such commitments. Due to the very nature 
of the business, our shipping program must be flexible so as to be revised from 
day to day or from hour to hour to meet urgent orders, etc. The handling of 
import licenses, foreign exchange, letters of credit, export licenses, etc., all 
have a very important effect on the scheduling of shipments. Quite often, some 
of these permits are delayed or other unforeseen contingencies arise which 
require us to make drastic and prompt changes in our schedules. However, 
we deal directly with the carriers themselves so our company can handle such 
emergency matters. If we worked through a forwarder and had to wait for 
such firm to handle the matter with the carrier and then report back to us, we 
would be faced with confusion, delays, and frequently damage to the company’s 
business by upsetting production schedules. That is why we maintain our own 
export department and handle the entire processing and exportation of such 
shipments within our own company. Recently, some buyers have nominated 
their own forwarding agents, but our experience with this arrangement has been 
unsatisfactory. This is not a reflection on the forwarders involved whom we 
consider competent and capable; frankly, it is only the injection of these third 
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parties into our operations that causes the delay and confusion. We simply 
feel better equipped, by virtue of our long experience in the borax business, to 
eontrol our shipping matters rather than to entrust the complicated details into 
the hands of third parties. Exportation, as I am sure this committee is aware, 
is a complicated and stringently regulated field. Shippers operate under very 
strict statutory controls, and the documentation required to meet all regulatory 
requirements must be cautiously and carefully prepared. My point here is 
that, in view of such meticulous requirements, it is difficult to ascertain how 
we could delegate the duty to a third party. All in all, we know that our volume 
and the problems peculiar to our business justify the conclusion that the com- 
pany can perform the task more economically and efficiently than any foreign 
freight forwarder firm. 

We feel certain there are other shippers in the same position, and that they, 
no doubt, share the very same views as I do upon the matters here discussed. 
In brief, then, we sincerely believe we are not presenting a selfish viewpoint 
nor, in our opinion, are the factors and reasons prompting our position en- 
tirely isolated to our own peculiar situation. 


VI. GROUNDS FOR POSITION 


Several reasons prompt our position. First, we are confident that the pay- 
ment of brokerage sums by the carrier to the forwarder must ultimately be 
recouped by the carrier in higher freight rates paid by all shippers. The in- 
creasing brokerage rates cited by us above obviously show that the steamship 
operators cannot afford such payments without, of necessity, having to look 
elsewhere for reimbursement. Where else can they look except to increase 
the rates to all shippers? If all shippers used forwarders then, perhaps, the 
result would not be unfair; but what about shippers, such as we, and others 
who do not utilize forwarders and therefore played no part in increasing such 
brokerage expenses. Higher freight rates must necessarily result if the carriers 
are to pay substantial fees to brokers, and the burden of such increased rates 
falls upon all shippers—not merely those who caused or created the brokerage 
payments. There have been general rate increases, attributed by carriers to 
increasing costs, which costs, it is logical to assume, include increased brokerage 
disbursements. 

Second, such increase in freight rates must ultimately redound to the general 
disadvantage of all the shippers as a group through loss of business to foreign 
competition. Borates are highly competitive both as between producers and 
as between sources of supply. The best and most economical source of borates 
is in California, but there are crude deposits in Latin America and the Middle 
East which are being extensively developed. Moreover, European refiners are 
using local resources or American crude ore, as well as ore from other sources, 
to compete for refined borax sales in the export markets. Such foreign competi- 
tors have the distinct advantage of being able to sell in soft currencies. Never- 
theless, American materials are usually preferred by buyers and will have a 
constant and profitable market unless hamstrung by higher freight rates. 
Increasing rates will result in direct loss of business to overseas competitors, 
as well as through the encouragement of use of substitute materials. 

Third, this will mean a reduction in volume of shipments through local har- 
bors which, from a viewpoint of community alone, is quite serious. While we 
will bear the initial brunt of loss of business due to any unwarranted increases 
in freight rates, ultimately all persons who depend upon the shipments of such 
shippers for their livelihood or source of revenue will likewise be hurt. Reduc- 
tion of volume of exports through local harbors is a very real, a very likely, 
and a very serious result of such practice. 

Fourth, in docket 657 and on other occasions those seeking to uphold the right 
to payment from the carriers, in addition to the right of compensation to the 
shippers, have alleged at great length the myriad functions or services performed 
by the forwarders for the carriers, but we note that such functions are nothing 
more than the same services for which the shipper directly reimburses or pays 
the forwarder as part of the work performed under its employment with the 
shipper ; or which shippers such as ourselves perform with our own staffs. 

Fifth, it is obviously unjust that shippers, such as we, performing work and 
incurring the expenses in connection with the process of forwarding and expor- 
tation, should be charged a pro rata share of the brokerage paid by carriers to 
brokers for work actually performed for shippers who do not assume such work 
and expense themselves. This creates a disparity or inequality between shippers. 
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Sixth, brokerage really has no true resemblance to compensation for services 
performed ; if it is compensation for anything, it would appear to be paid for 
the mere privilege of booking cargo and, as such, is no more than a flat commis- 
sion paid out of the carriers’ revenue, to a forwarder to induce him to ship cargo 
which he controls on the vessel of the line paying the brokerage. Now if one 
line pays and another does not, there is an inducement in favor of the former. 

3ut it is obvious that in a trade where brokerage is paid, all lines must pay to be 

competitive. Thus the inducement disappears, as the forwarder can get his fee 
from any line, and will undoubtedly use the one with the ship in the best position, 
or which gives him the best service. Therefore, the position is the same as if 
none paid brokerage. As such, it should be condemned along with other types 
of concessions which have been uniformly disapproved by administrative agencies 
and courts throughout the historical deyelopment of transportation law in the 
United States. We hesitate to labor upon the mere legal aspecs, as this is not 
the time for legal briefs upon the lawfulness of brokerage, but we do venture 
the opinion that the practice is probably more than suspect under the Shipping 
Act. 

Seventh, the practice of prohibiting brokerage has been generally accepted 
along the Pacific coast for many, many years, and we fail to see how, at any time 
during the legal proceedings described above or otherwise, anyone has proved that 
such prohibition is truthfully and actually “detrimental to the commerce of the 
United States.” We believe the opposite is true, namely, that the growh and 
prosperity during the period when such prohibition was in effect readily attests 
that the practice was to the benefit and better interests of such commerce. 

Highth, the functions and services performed by the so-called brokers and 
freight forwarders are for the direct benefit of the shippers exclusively and 
should be compensated for by such shippers only. Payment of brokerage by 
carriers is simply unnecessary. 

Ninth, it is considered improper under general principles of law or loyalty 
for one firm under common management to act as agent for the carrier, on the 
one hand, and agent for the shipper, on the other hand, and thus in both capaci- 
ties to receive compensation from each. 


VII. CONCLUSION 


Our purpose here is to invite the attention of this honorable subcommittee to 
the objectionable brokerage practice hereinabove outlined, and it is hoped, by 
shippers in our position, that the matter will be given your earnest consideration. 
We wish to thank the members of the subcommittee for the opportunity to pre- 
sent our statement to you. 

Respectfully submitted. 

Paciric Coast Borax Co., 
DIVISION OF BorRAx CONSOLIDATED, LTD. 
By T. R. Stetson, Export Manager. 
NOVEMBER 2, 1955. 





Mr. Davipson. Thank you, Mr. Stetson. 

Judge Chase, have you any questions which you would like to ask Mr. Stetson? 

Mr. CuAsE. I have one question. I notice you say that payment of brokerage 
by carriers is simply unnecessary. Do you recognize that there are any excep- 
tions to that statement? 

Mr. Stetson. Well, in the tramp service, possibly, if a carrier was employing 
a broker to go out and solicit a full cargo of grain or coal or something like 
that. Iam directing my remarks to the liner service which we use. 

Mr. Cuase. You do not recognize any exception as far as the liner carriers 
are concerned? 

Mr. Sretson. I see no reason for any exception as far as the liner service is 
concerned. 

Mr. Davipson. I have no questions. 

Mr. Warren? 

Mr. Warren. Mr. Stetson, did a forwarding concern interest you in the idea 
of exporting or did the Pacific Coast Borax Co. decide to go into the exporting 
business? 

Mr. Stetson. The company went into that. 

Mr. WarrREN. You have indicated in your statement that there are instances 
wherein you used forwarders? 
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Mr. Stetson. Where we ship out of the gulf or Atlantic where we have no 
office of our own to clear the papers. 

Mr. WARREN. In those instances, what services does a forwarded perform for 
you? 

Mr. Stetson. Always being under our instructions he books the cargo for us. 

Mr. WARREN. You allow him to book the cargo directly to the carriers? 

Mr. STeTson. We have done that in the gulf or Atlantic. In some cases we 
have indicated preference, or in one case I believe we told him not to use a 
certain line. 

Mr. WARREN. What other services? 

Mr. Stetson. We prepare the export declarations and they clear the papers 
and generally pay the freight and bill us for it. 

Mr. WARREN. Do you consider these services brokerage or forwarding 
functions? 

Mr. SrTerson. Forwarding functions. 

Mr. WARREN. Do you compensate these forwarding firms? 

Mr. STETSON. We do; yes. 

Mr. WARREN. Do you compensate them according to reasonable value or do 
you compensate them by taking the fact of brokerage into consideration? 

Mr. Sretson. They have quoted us their fees of whatever they wanted for 
doing the job and we have paid it. There has been nothing said about broker- 
age. Whether they are basing their fees on the fact that we were or were not 
getting brokerage, I do not know. I rather assume they were. 

Mr. WARREN. Your firm was taking brokerage into consideration? 

Mr. Strerson. Brokerage has been pretty prevalent on the gulf and Atlantic, 
far more than here. 

Mr. WARREN. Are you stating that your firm is not reasonably compensating 
the forwarders in cases where you use them? Are you saying that? 

Mr. Stetson. I think the fees we have paid have been a fair value for the 
services rendered to us. 

Mr. WARREN. How do these fees run? 

Mr. Sretson. You mean what we paid down there? 

Mr. WARREN. Yes, sir. 

Mr. Sretson. $3 to $5 a car when there were several cars in a shipment; $5 
a bill of lading on small shipments, sometimes $7.50 and $10. 

Mr. WARREN. What did you pay for booking? 

Mr. Stetson. What was the fee that they would charge us for making the 
booking and clearing the papers whieh we furnished to them, and so forth? 

If they had to make consular papers as to Latin America, there would be an 
additional charge of $3 or $4 or $5. Also there were incidental fees of $1.50 
for messenger service and things like that at various times. 

Mr. Warren. Mr. Stetson, you have indicated that you believe brokerage is 
reflected in the tariff rate. Do you know of any carriers or conferences who 
have actually considered in any case the element of brokerage in fixing their 
tariff rate? 

Mr. Stetson. I cannot say of my own knowledge that I know exactly how 
they have constructed rates. I am speaking from a principle of economics that 
I do not see how, if they have to pay out money, they did pay it out without 
getting it back some places. They have to buy fuel oil and have other expenses. 
All of those have to be taken into account. 

Mr. WarrEN. You recognize that brokerage is a part of the transportation 
expense of a carrier? 

Mr. Stetson. It is an expense to the carrier. 

Mr. WarrEN. AS a matter of economics, do you believe it necessarily must be 
reflected in the freight rate? 

Mr. Stetson. That is correct. 

Mr. WARREN. Is brokerage high on borax products? 

Mr. Srerson. I do not know what is paid. The limit generally here, I under- 
stand as a result of docket 657, is 114 percent. I think to Europe it is not paid 
at all. To South America and the other destinations where a forwarder is used, 
it would be 14% percent. 

Mr. WARREN. Where shippers are getting free services, as in the Rosenberg 
case, and possibly others, if there are others, do you believe that this constitutes 
discrimination against your firm who is paying the bill? 

Mr. Stetson. If they are getting proper and adequate service and doing the 
job as efficiently as they can do it themselves, yes, it seems that they are getting 
something that we are not. 
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Mr. WARREN. Have you ever considered that forwarders might handle some 
of your export department functions? 

Mr. Srerson. Yes, we have given some thought to it and, as I said in my 
statement, we are convinced that it is too complicated, that we know how to 
run the business. The main thing we are interested in is getting it done effi- 
ciently and it would be just as much work to give all the instructions to a 
forwarder and handle all those bookings and all the documents as it would to 
do it ourselves. 

Mr. Warren. Aside from efficiency, do you believe by allowing the forwarder 
to do this work that any economic benefit would accrue to your company? 

Mr. Stetson. I do not think it would. 

Mr. WARREN. Have you made any analysis of such? 

Mr. Stetson. Yes; I did some years back. I have not done it recently. Some 
years back we found definitely that it would not result in any saving. 

Mr. Davipson. Do you have further questions, Judge Chase? 

Mr. CHASE. I have no questions. 

Mr. WarRREN. I notice in your statement that—‘“brokerage really has no true 
resemblance to compensation for services performed; if it is compensation for 
anything, it would appear to be paid for the mere privilege of booking 
cargo * * *,” 

When you say “booking cargo,” are you referring to securing cargoes? 

Mr. STETsoN. It appears to be a commission paid by the carrier to a forwarder 
for giving him cargo which he controls. 

Mr. WARREN. Controls by virtue of what? 

Mr. Sretson. By virtue of having the booking authority delegated to him by 
the shipper. In other words, he might control on somebody else’s cargo the same 
way I control the cargo that we book. 

Mr. WARREN. Do you make a distinction between the words “securing” and 
“booking” ? 

Mr. Sterson. I think it would be pretty much the same in this particular sense. 

Mr. WARREN. Mr. Chairman, I have no further questions. 

Mr. Davipson. Have you, Judge Chase? 

Mr. CHAse. No; I have no questions. 

Mr. Davipson. All right. 

Thank you Mr. Stetson. 

Mr. Stetson. Thank you. 

Mr. WARREN. Mr. Chairman, I had one more witness. However, since the 
export manager is not in the country, they, the Pabco firm, request that they not 
be called. 

I request that I be permitted to correspond with this company and obtain cer- 
tain information in regard to the fees that they are paying for forwarding 
services. 

Mr. Davipson. You may take whatever steps you deem proper and necessary 
to get the information from that company. 

Have you any other witnesses for this morning’s session? 

(See appendix printed as supplement to the hearings.) 

Mr. WARREN. I have scheduled no other witnesses, Mr. Chairman. 

Mr. Davipson. If that is the situation, we will close the hearings in San 
Francisco at this point. 

Thank you very much for coming, gentlemen. 

(Whereupon, at 10: 55a, m., the hearing was adjourned.) 


Los ANGELES, CALIF., April 29, 1958. 
COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
House of Representatives, 
Washington, D. C.: 


Understand H. R. 8382, bill for licensing foreign freight forwarders being 
considered by your committee. Wish to record our opposition to this bill as 
written, particularly line 4, page 3, unless addition made substantially as follows: 
“or merchandise sold by him.” This for reason ownership of material be open 
to question according to terms of sale. Shipments sold f. o. b. plant or port of 
loading might be construed as not the property of shipper. Also desire to record 
opposition to sentence commencing with line 15 and ending line 22, page 6, pro- 
hibiting concerted action against payment of brokerage. Feel individual carriers 
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would have to pay brokerage whether they desire or not. This to remain com- 
petitive with those who propose to do so. Except for South American services 
requiring Spanish documenation, we handle our own export documentation. 
Believe this bill, which in effect would require payment of brokerage, could 
have no other end result than to increase freight costs. 
C. M. QUINN, 
Traffic Manager, American Potash & Chemical Corp. 


STATEMENT OF POSITION OF PaciIFIc Coast Borax Co., DIVISION OF BORAx CON- 
SOLIDATED, LTD. 


By way of introduction, I am Mr. T. R. Stetson, export manager of Pacific 
Coast Borax Co., division of Borax Consolidated, Ltd., and have been associated 
with such company since 1951, actually, I have been engaged in the steamship 
business in various capacities since 1925. In the interests of orderly presenta- 
tion, we will segregate our statement according to subject matter, and copies 
have, of course, been filed with this subcommittee. 

Mr. Tompson. Are there any comments or statements that any 
member of the subcommittee would like to make? 

If not, Mr. Howard Seymour, president of the New York Foreign 
Freight Forwarders & Brokers Associ ation, will be the first witness. 


STATEMENT OF HOWARD G. SEYMOUR, PRESIDENT, NEW YORK 
FOREIGN FREIGHT FORWARDERS & BROKERS ASSOCIATION, INC., 
ACCOMPANIED BY GERALD H. ULLMAN, COUNSEL 


Mr. Seymour. My name is Howard G. Seymour. I am the cur- 
rent president of the New York Foreign Freight Forwarders & 
Brokers Association, Inc. I am accompanied by our counsel, Gerald 
H. Ullman. Our association is the oldest and largest group "devoted 
exclusively to the welfare of ocean freight forwarders and brokers. 
We have approximately 110 members who handle a very substantial 
portion of the freight moved through the port of New York by for- 
warders. Our nonresident members do business in major ports 
throughout the country. 

Our association seeks to conduct its affairs at all times in a demo- 
cratic fashion and to accurately reflect the views of its members. ‘To 
that end we conducted a written poll of the membership after this hear- 
ing was announced in order to get a specific vote on the important 
issues to be considered. 

An 80-percent response to the pool was received, which we consider 
excellent, and I am thus able to speak authoritatively as to the con- 
clusions of our members on the important matters before this subcom- 
mittee. 

As we see it, the following are the major subjects before this hon- 
orable body: (a) The licensing of forwarders; (0) the compensation 
to forw: arders by carriers; (c) a statutory codification of the deci- 
sions in the brokerage cases; (@) the so-called statutory incentive bill; 
and (e) the repeal of the Bland Forw arding Act. 

With the exception of H. R. 479, the various licensing bills also 
include provisions dealing with carrier compensation to ‘forwarders 
and_a codification of prior decisions on brokerage. Of these bills, 
H. R. 8382 has received support from various or ganizations, 

By a large majority our members indicated that they do not sup- 
ane, H. R. 8382 in its present form. They believe that this bill 
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although well intentioned, has several major defects, deprives for- 
warders of basic rights they presently possess and may not accomplish 
its objectives. 

Our members, however, are not opposed to a good licensing statute, 
a realistic definition of brokerage and a clear and unambiguous codi- 
fication of the decided cases on brokerage prohibitions by carriers. 

We are, therefore, in favor of amending H. R. 8382, not to change 
its fundamental objectives, but to achieve them. 

Attached to this statement is a draft of our amendments in bill 
form, not for the purpose of offering a competing bill, but to furnish 
to this subcommittee our version of what we believe would be a con- 
siderable improvement over the pending proposals. 

(The document referred to follows :) 


A BILL To amend the Shipping Act, 1916, as amended, to provide for the licensing of 
ocean freight ferwarders, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the first section of the Shipping Act, 
1916 (46 U. S. C. 801), is amended by adding at the end thereof the following 
new paragraph: 

“The term ‘ocean freight forwarder’ means any person independently engaged 
in the business of dispatching shipments on behalf of other persons, for a con- 
sideration, by oceangoing vessels in commerce from the United States, its Ter- 
ritories or possessions to foreign countries. or between the United States and 
its Territories or possessions, or between such Territories and possessions ; and 
of handling the formalities incident to such shipments. 

“Sec. 2. The Shipping Act, 1916, is further amended by inserting immediately 
after section 42 the following new section: 

“Sec. 48. (a) No person shall engage in business as an ‘ocean freight for- 
warder’ as defined in this Act unless such person holds a license issued by the 
board to engage in such business: Provided, however, That ocean carriers may 
perform forwarding services where the services of a licensed ocean freight for- 
warder are not available. 

“(b) A forwarder’s license shall be issued to any qualified applicant therefor 
if it is found by the Board that the applicant is fit, willing, and able properly 
to perform the services of an ocean freight forwarder, and to conform to the 
provisions of this Act and the requirements, rules, and regulations of the Board 
issued thereunder, and that the proposed forwarding business is, or will be, 
consistent with the public interest; otherwise such application shall be denied. 
Any forwarder who, on the effective date of this Act, is engaged in business 
as an ocean freight forwarder under a registration number issued by the Board 
may continue such business for a period of 120 days thereafter without a license, 
and if application for such license is made within such period, the forwarder 
may, under such regulations as the Board shall prescribe, continue such business 
until otherwise ordered by the Board. A forwarder licensed hereunder shall 
not be limited to the port or ports in which he may transact business and he 
may transfer his license with the approval of the Board. If it shall appear to 
the Board that the applicant should not be granted a license, it shall so notify 
the applicant, stating the reasons therefor, and if within thirty (30) days after 
such notification the applicant shall request a hearing, the Board shall hold 
such hearing as soon thereafter as may be practicable, otherwise the notification 
by the Board shall be deemed a denial of the application for a license and shall 
become final when the thirty (30) day period expires. 

“(ce) No license shall be issued by the Board to any person (1) who is con- 
trolled, either legally or factually, by a shipper or consignee or (2) who primarily 
forwards his own goods or (3) who is primarily engaged in the business of 
arranging for the sale of goods as either agent of the seller or buyer, or both, 
and who as an incident of arranging such sale performs forwarding services with 
respect to such goods or (4) who is a common Carrier by water. 

“(d) The Board shall prescribe such rules and regulations as may be reason- 
able and proper to provide for the procedures to be followed by applicants for 
licenses and to assure the competency, financial responsibility and good moral 
character of applicants to whom licenses are issued and transferees thereof. 
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“(e) Licenses shall be effective from the date specified therein, and shall 
remain in effect until suspended or revoked as herein provided. Any such license 
may, upon application of the holder thereof, in the discretion of the Board, be 
suspended or revoked, or may upon complaint, or on the Board’s own initiative, 
after notice and hearing, be suspended or revoked for willful failure to comply 
with any provision of this act, or with any lawful order, rule, or regulation of 
the board promulgated thereunder, or with any term, condition, or limitation of 
such license. 

“(f) The venue and procedure in the courts of the United States in suits 
brought to enforce, suspend or set aside, in whole or part, any order of the Board 
denying a license after hearing or suspending or revoking a license shall be as 
provided under chapter 19A, title 5, United States Code. 

‘““(g) A common carrier by water may compensate an ocean freight forwarder 
licensed hereunder for any service or services of value rendered to such carrier in 
connection with an export shipment. Such service or services may include, but 
not be limited to, the solicitation, booking or securing of cargo, the coordination 
of the movement of cargo to shipside, the preparation and filing of export 
declarations, the preparation and distribution of the bill of lading and dock re- 
ceipt, the advancing of frieght moneys, the arranging for the recoopering and 
repairing of damaged cargo, the overcoming of difficulties arising out of late 
arrivals of cargo or vessel and overbookings, and the providing of ‘spot cargo.’ 
No compensation shall be paid by a common carrier by water to any person for 
the performance of any service usually performed by an ocean freight forwarder 
unless such person is licensed hereunder. 

“(h) It shall be unlawful for any common carrier by water in foreign com- 
merce to agree with any other such carrier or carriers in writing or otherwise 
to deny compensation to an ocean freight forwarder on export shipments or 
limit compe nsation to less than 1%4 percent of the freight charges on such ship- 
ments.”’ 


Mr. Seymour. A good licensing bill will be of benefit to the forward- 
ing industry. We would, therefore, like to analyze, as concisely as 
possible, H. R. 8382 and to show how it may be improved to the ad- 

vantage of not only forwarders but others involved in our foreign 
trade. With the subcommittee’s permission we would also offer our 
brief comments on the other matters before it. 


A. LICENSING OF FORWARDERS 


In comparing H. R. 8382 with our own draft we desire to call your 
attention to the following matters of great importance to the industry: 

1. The requirement of joint control in a partnership or corporation : 
H. R. 8382 is almost a verbatim copy of the 1930 customs house brokers 
licensing statute. It permits the issuance of a license to a qualified 
individual if he desires to operate an individual proprietorship, but 
if he desires to engage in business in either a partnership or corporate 
form he must (exc cept as the grandfather clause may otherwise exempt 
him) associate himself with another qualified person either as a 
partnership member or corporate officer and he must exercise with 
him joint financial and executive control. 

The requirement of such joint control for conducting a business 
in either a partnership or corporate form is lacking in any other 
congressional licensing enactment involving the transportation field. 

Neither motor property brokers or domestic or airfreight forwarders 
must meet such a requirement. In this respect H. R. 8382 dis- 
criminates against a qualified person desiring to engage in forward- 
ing after enactment of the bill by preventing him ‘from utilizing 
the partnership or corporate form of doing business unless he shares 
control with an associate. 
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This requirement of joint control is burdensome and unnecessary 
to assure proper qualifications for a partnership or corporation. 

In addition, it would make difficult if not impossible the reorganiza- 
tion of a firm presently qualifying but which may not be able to meet 
the joint control prerequisite in this future. 

In our proposed amendment a license would be issued to any quali- 
fied applicant. It adopts the theory of licensing used in H. R. 479. 
Such a provision would under appropriate Maritime Board rules 
permit the licensing of qualified individuals, partnerships, or cor- 
porations and their subsequent reorganizations, if desired. This is 
in conformity with the licensing provisions of others involved in the 
movement of goods. 

. The grandfather clause: Under section 43 (c) of H. R. 8382 
it is mand: atory upon the Board to issue a license to any person regis- 
tered with it as a forwarder on the date of enactment of the bill 
provided he is not affiliated with a shipper or consignee. This sweep- 
ing grandfather provision would prevent the Federal Maritime Board 
from denying a license to any present registrant who is not qualified, 
financially responsible or of good moral character. It would saddle 
the industry with licensees who should not be in the business and 
fails to offer to our industry and to other segments engaged in foreign 
commerce the one important feature of a forwarder licensing statute, 
namely, a body of forwarders who have been found by the regul: atory 
agency to be competent and financially and morally responsible. 

“Toa large extent, licensing under H. ‘R. 8382 would be no different 
than the present ineffective registration system employed by the Board. 
Furthermore, preventing the Board from weeding out at the outset 
present registrants who are unqualified is contrary “to the specific con- 
clusion of the 1956 special subcommittee’s report whic h stated (p. 55) 
that a basic aim of “an orderly system of licensing” for forwarders 
would be “the preclusion of undesirable applicants ‘from engaging in 
the business of forwarding.” 

H. R. 8382 requires the licensing of registrants who may be “unde- 
sirable” and then places upon the Board the impossible task of weeding 
them out in the future by separate proceedings to revoke their licenses. 
Why should these registrants be licensed in the first place ? 

Under our amendment (sec. 43 (b)) forwarders who are registered 
with the Board on the effective date of the licensing statute may con- 
tinue to engage in business for a limited period after submitting an 
application for a license, but there is reserved to the Board the author- 
ity to review their qualifications before the issuance of a license. 

This would permit the Board to deny licenses to registrants who are 
unqualified and it makes a forwarder licensing statute a meaningful 
one. 

T ae right to a hearing on an application for a license: Under 
H. R. 8382 there is no provision which would require the Board to 
grant a , heari ing to an applicant for a license. This could conceivably 
mean that the Federal Maritime Board could deny a license based upon 
information it received from third persons which the applicant was 
never given the opportunity to rebut. While section 9 (b) of the 
Administrative Procedure Act sets forth the procedure of administra- 
tive agencies for licensing and prescribes certain basic rights to appli- 
cants for licenses, “it does not provide for a hearing where other stat- 
utes do not do so” (H. Rept. 1946, p. 41; S. Doc. 248, 79th Cong., p. 
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275). Thus, unless a hearing is provided for in the basic licensing 
statute, applicants who are denied a license may conceivably never 
know the reasons for such denial. 

Such a result is contrary to our traditions. 

Our proposal provides in section 43 (b) that if the Board notifies 
an spilbound that it appears to it that he should not be granted a 
license, upon a written request of the applicant made within 30 days 
after such notification the Board is required to grant a hearing pur- 
suant to its rules of practice and procedure. Such a hearing ‘would 
permit the applicant to confront adverse witnesses and rebut their 
testimony and any exhibits offered against him. 

4. The procedure in suspension and revocation cases: Section 43 (b) 
of H. R. 8382 provides for the procedure to be followed by the Board 
in a case involving a revocation or suspension of a license. It is in 
exact conformity with the 1930 customhouse brokers statute. We 
must be strongly opposed to it. The procedure provided serves to 
deprive forwarders in this type of proceeding of certain basic rights 
which, after long study, Congress granted to litigants before admin- 
istrative agencies when it passed the Administrative Procedure Act 
in 1946. 

Thus, the hearing officer under H. R. 8382 is not required to submit 
and make public any recommended decision on the issues involved 
and as a result the forwarded-respondent is not given the opportunity 
to except to such recommended decision and to brief and orally argue 
these exceptions before the Federal Maritime Board. Nor is there 
any requirement that the Federal Maritime Board rule specifically 
on the exceptions and provide the reasons therefor. 

The Board now affords these basic procedural rights to respond- 
ents in adjudicatory proceedings pursuant to the requirements of the 
Administrative Procedure Act and the Shipping Act, 1916, as 
amended, and in conformity with its own rules of procedure ‘and 
practice. 

H. R. 8382 in this respect represents a step backward into the dark 
ages of administrative procedure. It not only denies certain funda- 
mental rights to the forwarder involved in a suspension or revoca- 
tion case—and his livelihood depends on the result—but it sets up 
a special procedure in these two instances different from the Admin- 
istrative Deomins Act and present Board practice in adjudicatory 
proceedings. 

In section 43 (e) of our proposal the procedure in a suspension or 
revocation case is in conformity with the Administrative Procedure 
Act as well as present Board practice. 

It preserves to the forwarder-respondent the fundamental rights 
granted to him by Congress in the 1946 statute. 

H. R. 8382 is troublesome in another respect. It permits the 
Board to revoke or suspend the license of a forwarded “shown to 
be * * * disreputable.” 

This confers upon the Board a broad and dangerous power with 
no adequate standard to protect the forwarded. A person’s reputa- 
tion is what other people may think of him. Proof of reputation 
must necessarily be by hearsay evidence. For this Congress to au- 
thorize the revocation of a license based upon what other people’s 
opinions of a forwarder may be is not only unjust but of doubtful 
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legal validity. At this stage in our development of administrative 
law C ongress should not confer upon any regulatory agency so nebu- 
lous and ‘inherently unfair an authority. 

5. The appellate procedure: The provisions for an appeal in a sus- 
pension or revocation case in H, R. 8382 are outmoded and incom- 
plete. While it may have been desirable or necessary in 1930 to pro- 
vide the specific appeal procedure in a customhouse brokers licensing 
statute, it is no longer necessary today in view of the passage of the 
Hobbs Act (5 U.S. C. A. , sec. 1031) in 1950. 

That statute provides for the procedure for appeals from final 
orders of the Federal Maritime Board and other regulatory agen- 
cies. There is, therefore, no need presently to prov ide for a Separate 
and different procedure for appeals of Board orders in suspension or 
revocation cases. 

In addition H. R. 8382 fails to provide specifically for the right 
to appeal a Federal Maritime Board order denying a license. There 
is the danger that the failure to do so in specific language can be 
construed to be a congressional indication that the right to appeal 
such an order was not intended. 

In our proposal it is provided in 4 lines in section 43 (f) (as 
against 36 lines in H. R. 8382) that the procedure to enforce, sus- 
pend, or set aside a Board order denying a license after a hearing or 
suspending or revoking a license shall be the same as provided in the 
Hobbs Act. This provision accomplishes uniformity in appeals from 
all Board orders and makes it clear that an applicant who has been 
yee a license after a hearing has the right to appeal. 

The rulemaking power: Under section 43 (d) of H. R. 83 
the Board is given the authority to “prescribe such rules and ri a- 
tions as it may deem necessary to carry out the provisions of this sec- 
tion.” This broad delegation of rulemaking authority can conceiv- 
ably result in further litigation—prec isely what the industry hopes 
to avoid by legislation. 

Furthermore, it is dise riminatory against forwarders, since it gives 
the Federal Maritime Board gre: iter jurisdiction over forwarders ‘than 
it has over carriers, water terminals, and any other persons subject 
to the Shipping Act, 1916. We see no reason why forwarders should 
be second-class citizens under that act. 

Under section 43 (d) of our amendment the Board is given a rule- 
making power necessary to prescribe procedures for applic ations for 
licenses and to assure the qualifications of licensees. 

Added to this is its present authority to prescribe reasonable regu- 
lations and practices after adjudications of violations under sec- 
tion 17 of the 1916 act. These two rulemaking powers in the Federal 
Maritime Board are adequate to assure a good licensing statute and 
the elimination of practices found to be in violation of law. The 
expanded delegation of rulemaking authority in H. R. 8382 has never 
in the past been sought by the regul: atory agency and is unnecessary. 

We are eliminating our reference to the part agraph marked “No. 7,’ 
and wish to proceed to the item marked “No. 8.’ 

8. Carriers performing forwarding services: In H. R. 8382 no per- 
son can transact business as a forwarder without a license and under 
the definition of an “independent freight forwarded” a common car- 
rier by water is precluded from obtaining a license. 
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The result of such a definition is that it would be a violation of 
law for a carrier under any circumstances to do any forwarding work 
at all, even if the work were done in a port where no forwarder is 
engaged in business or under emergency conditions where the work 
was required and the forwarder hi indling the shipment was not avail- 
able. In all fairness, it would appear to be too drastic to brand the 

‘arrier as a law violator under such conditions. 

Under the New York version a carrier cannot be issued a license 
to engage in the forwarding business (sec. 43 (c)), but if a licensed 
forwarder is not available, the re can perform any forwarding 
services that may be necessary (sec. 43 (a)). This would appear to 
~ a fair compromise with the desire of the forwarding industry that 

‘arriers do not competitively engage in forwarding as measured by 
the exigencies of a particular situation where the carrier must do 
the forwarding required in order for a shipment to move. 

9. Exporters performing forwarding services: Under H. R. 8382 
an exporter can perform forw: arding services without a license if the 
forwarding is in connec tion with the ex <portation of “his own merchan- 
dise for his own account.” 

This language may be interpreted to mean that an exporter cannot 
lawfully forward merchandise from his plant if title to the goods 
has pi assed to the pure haser at that point, since the goods may not at 
that juncture be “his own” and “for his account.” 

While it may be desirable from a selfish point of view for the for- 
warding industry to seek to accomplish such a result, in basic fairness 
our association does not subscribe to this attitude. E xporters who 
desire to do their own forwarding should not be banned by law from 
doing so in whole or in part. Not only would such a prohibition seem 
basically inequitable and overreaching, but there is a serious doubt as 
to its legality. 

Under the New York association draft only a licensee may engage in 
the business of dispatching shipments. Under section 43 (c) a license 
may not be issued to one who primarily forwards his goods. The 
effect of these provisions is to permit an exporter to forward goods 
sold by him, regardless of where title may rest, but to bar him from 
being licensed, since he is not “independently engaged in the business 
of dispate hing shipments.” This is fair to the ‘exporter and fair to 
the independent forwarder. 


B. THE COMPENSATION TO FORWARDERS BY CARRIERS 


H. R. 8382 authorizes a carrier to compensate a forwarder “for any 
service by the forwarder and considered by the carrier to be of benefit 
to it.” 

This gives to the carrier the sole right of deciding whether the 
forwarder has earned compensation for services rendered. We know 
of no statute in the transportation field or elsewhere which makes 
the recipient of a service the only and final arbiter of whether a 
benefit has been conferred. We see no cogent reason why the for- 
warder should have nothing to say as to whether he is entitled to be 
paid. After all, he is doing the work. 

There is another difficulty with the H. R. 8382 approach. If the 

‘arrier has the absolute right to determine when it will compensate, 
the door is opened wide to discrimination. Under this bill a carrier 








60 LICENSING INDEPENDENT FOREIGN FREIGHT FORWARDERS 


could deny compensation to a small forwarder lacking economic 
strength and he would be without legal ground for complaint to the 
Board. 

In section 43 (g) of ovr proposal we provide that a carrier may 
compensate a forwarder for any service or services of value rendered 
by him to the carrier. This is a definition which all forwarder groups 
have advocated through the years. It is also consistent with the 
theory of brokerage which steamship conferences and leading inde- 
pendent lines in New York and other port areas have publicly taken 
in Official proceedings. 

The test of value is objective—not subjective—and the carrier is mot 
made the sole judge of whether valuable services have been rendered. 
The possibility of discrimination is minimized and the opportunity 
to complain to the Board is not lost in an appropriate case. 

In the second sentence of subdivision (g) of our draft we spell out 
some of the basic services which carriers and forwarders have agreed 
are of value and merit compensation. By detailing these services, 
Congress would be providing a much needed statutory guide not only 
to the industries involved but to the Maritime Board as well. It would 
at long last put an end to litigation on the subject, either between the 
parties directly or on the Board’s own motion. 

Furthermore, by specifying the type of service that would justify 
compensation, our proposal ‘would ‘conversely sanction a carrier re- 
fusal to pay brokerage where no real service was performed. This 
would, we believe, solve the problem of the so-called unearned broker- 
age account which was the subject of considerable attention by the 
subcommittee in its 1956 report. 


Cc. A. CONGRESSIONAL CODIFICATION OF THE PRIOR BROKERAGE DECISIONS 


We agree with the worthwhile objective of H. R. 8382 in seeking, 
once and for all, to end the exhausting, decade-long litigation on the 
issue of whether carriers should be allowed to concertedly deny the 
payment of brokerage to forwarders. 

Carriers should not have the monopolistic power to exterminate 
forwarders that has served our foreign commerce well 
since axicedal times. "“flawer er, we are concerned that the language 
used in the bill may not accomplish the purpose intended. 

The bill provides that carriers “are prohibited from interfering 
by concerted action with the managerial discretion” of any individual 
carrier in making compensation to a forwarder. But suppose each 

carrier in a conference individually determines that it does not want 

to pay brokerage and thereafter approves a conference prohibi- 
tion against brokerage ratifying these individual determinations. 
Have the carriers by so doing concertedly “interfered” with the 
individual managerial determinations? We can readily see where 
certain antiforwarder conferences can seize upon this language and 
argue that the conference action is not an interference if each carrier 
singly wishes that result. Why open the door to further litigation by 
such phrasing if Congress in positive fashion intends to fix national 
policy ? 

In our section 43 (h) we foreclose the possibility of distorting the 
congressional purpose by providing briefly and clearly that it is un- 
lawful for any carrier to agree with any ‘ohar carrier to deny com- 
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pensation to a forwarder or limit it to less than 114 percent of the 
freight charge. The language is unambiguous and conclusively elimi- 
nates the possibility of an attempt to distort the congressional intent. 


D. THE STATUTORY INCENTIVE BiLL 


H. R. 480, the so-called statutory incentive bill, provides that ex- 
porters who book their cargo directly with the ocean carrier shall re- 
ceive a credit on the freight charges of 60 percent of the applicable 
brokerage commission and the forwarder on the shipment will receive 
no brokerage. 

This revolutionary proposal is a rebate to shippers who bypass 
forwarders. Nothing similar exists in any phase of our domestic or 
foreign commerce. 

The proposal would raise such havoc with all segments of our inter- 
national trade that we cannot believe that it will receive the serious 
consideration of this subcommittee. 

We appreciate the fact that its sponsor, with the best of intentions, 
was seeking to get at a specific problem, but the remedy proposed is 
far worse than the illness. 

These are some of the immediate and far-reaching consequences of 
H. R. 480 if enacted: 

1. It would cripple, if not wipe out, the forwarding industry—let 
there be no doubt about that. Forwarders are absolutely dependent 
upon their revenue from brokerage to stay in business and this bill 
would deprive them of a substantial portion of such revenue. 

2. The small shipper, the backbone of our foreign commerce, would 
be the victim of serious discrimination. He could not in most in- 
stances take advantage of the rebate provision the large shipper could. 

3. Cargo will be diverted from American-flag operators, To elimi- 
nate an inevitable increase in forwarding charges as a result of H. R. 
480 the overseas consignee will demand the right to book the cargo 
through the forwarder and thereafter will in all likelihood instruct 
him to favor steamship lines of the consignee’s own nationality. 

4. American ports will lose substantial cargo. The rail rates to 
Montreal and other Canadian ports from midwestern points are the 
same or less than the rate to New York. To avoid the drastic effect 
of H. R. 480 on their ability to survive, forwarders will, wherever 
possible, move cargo through presently available Canadian ports and 
through those newly available with the seaway opening where carriers 
would not be bound by United States law. 

5. H. R. 480 could cost the lines more than it would save them. 
Many shippers who deal directly with the lines today move huge quan- 
tities of traffic on which the carriers under this bill would, for the 
first time, be required to rebate a portion of the freight charge. Most 
likely, this would be more costly than the 40 percent of the brokerage 
that the carriers save on shipments involving exporters who ordi- 
narily use forwarders. 

If our proposal on compensation by carriers to forwarders is en- 
acted, the problem sought to be reached in H. R. 480 would be elimi- 
nated. Carriers would be authorized to pay for value received. If 
they pay out moneys for no service of value, the Maritime Board could 
order them to cease and desist. For all of the foregoing reasons, 
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we respectfully submit that H. R. 480, fairly bristling with dangerous 
consequences to all elements in our foreign commerce, should not 
receive the favorable consideration of this subcommittee. 


E. THE REPEAL OF THE BLAND FORWARDING ACT 


This is called for by H. R. 474 and our association is opposed to it. 
The Bland Act was passed at a time when it appeared that the Gov- 
ernment would extensively engage in forwarding activities. The 
statute represented a congression: al declaration of policy to the effect 
that Government should not compete in forwarding with private 
industry. It was a good policy in 1942 and if this Congress believes 
in private enterprise as opposed to Government encroachment, as 
we know it does, then it is still a good policy and should not be 
disturbed. 

The forwarding industry is proud of its record under the Bland 
Act. Every Government agency, except one, using forwarders, has 
told this subcommittee in 1956 that the for warders were needed by 
these agencies on foreign-aid shipments and did a good job. 

A repeal of the Bland Act can only be construed as a congressional 
invitation to these same agencies to build up in typical bureaucratic 
fashion their own forw arding divisions which would be wasteful and 
totally unneeded. 

The Bland Act should be retained as a constant congressional re- 
minder to these agencies that the facilities of private industry should 
be used whenever practical. 

We appreciate the opportunity afforded to us today and our asso- 
ciation is, of course, ready at all times to cooperate with this subcom- 
mittee in this inquiry. 

Thank you very much. 

Mr. THomeson. Thank you, Mr. Seymour. 

Are there any questions? 

Mr. Kiuczynskt. I have no questions. 

Mr. Tuomrson. Mr. Allen ? 

Mr. Auten. Yes, Mr. Chairman. 

Mr. Seymour, that is a very fine statement you have made. You 
mention on the first page something about the amount of cargo 
handled which brings up a question in search of your opinion: How 
much of the cargo moving in the export trade do forwarders actually 
handle? 

Secondly, if there is an addition to that amount, how much of the 
total cargo going to steamship lines could they control in the placing 
of the cargo? 

Mr. Seymour. I think that forwarders handle at least 75 percent 
of the cargo that moves especially through New York. The control 
of the cargo is a very difficult thing to answer because sometimes 
shippers or consignees may make suggestions which may be more 
definite at some times than others. In other words, I don’t know 
exactly how much they control the routing of it. Is that what you 
mean, Mr. Allen ? 

Mr. ALLEN. Yes. 


Mr. Seymour. I would say it is a substantial amount. 
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Mr. Auten. I do not anticipate they are going to do this, but if 
the forwarders determine by concerted action that they wanted to 
place all the cargo they control with foreign-flag ships, could they 
control as much as 75 percent of it 4 

Mr. Seymour. That is a very difficult question. They might. 
They would control a good portion of freight. 

Mr. Auten. Then you mention in this provision with regard to 
qualifications of a partner, requiring this equal financial control, or 
whatever the statement is, would be a burden. But I do not think 
you set forth to the uninitiated what those burdens would be. 

Could you enlarge on that statement a little more ? 

Mr. Seymour. May I have my counsel answer that ? 

Mr. ALLEN. Certainly. 

Mr. Uttman. We think it would be a burden, Congressman Allen, 
because if a qualified individual wants to go into the forwarding 
business, under H. R. 8382 he could only go in under an individual 
proprietorship. If he wants to form a partnership and obtain all 
the benefits of a partnership, or if he wants to form a corporation 
and obtain the benefits of everything that a corporation form of 
doing business offers today, he couldn’t do that under H. R. 8382. 
He would have to go around and find somebody who qualifies with 
him, which is a burden, because he m: iy not want to go into business 
with anybody else, he may want to go in business by himself, and 
this other person would not only have to qualify but have the financial 
resources to contribute to the partnership or corporation. 

It is a restriction on the part of the individual to use whatever 
form of business enterprise he wants to use. 

In that respect, we think that H. R. 8382 is burdensome and un- 
necessary. 

Mr. AtLen. Would that mean, for example, that if an elderly man 
in the business wanted to take in a young man who was started in 
the business, but who had no funds, but just a good intention or 
desire to stay in it for life, that such a partnership could not be 
formed without the older man giving the younger man joint control 
over the finances ¢ 

Mr. Utiman. That is correct, sir, according to H. R. 8382 they 
would have to share joint control. Take the converse of the situa- 
tion you just proposed. Suppose a young qualified man wants to 
vo into the forwarding business but does not have the financial 
resources, but he has a backer, however, who will contribute the 
moneys necessary for a partnership or corporation, but the backer 
has no qualifications to be a forwarder. He is the money man, which 
is not infrequent in partnerships. He could not take this money man 
to form a partnership with him, because the money man could not 
qualify. 

He does not have the forwarding background and could not. qualify 
as a forwarder. This young man who has the backer, who has some- 
one to help him form a partnership or corporation, could not do 
so under this bill. 

Mr. Atuen. Then the burden is dependent upon the amount of 
money involved. How much money would you have to have to have 
a good business ¢ 
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Mr. Seymour. A forwarding business? 

Mr. Auten. Yes. 

Mr. Seymour. I think you could get a variety of answers on that, 
but the forwarding business today needs a substantial sum of working 
capital, because forwarders are called on almost all the time to 
advance funds in large amounts for freight money and other things 
to make shipments possible. 

Mr. Uniman. If a qualified individual can’t obtain the necessary 
financial resources, he simply can’t go into the forwarding business. 
This bill would prevent him from going into the forwarding business, 
even though he has a partner who is perfectly willing to put up the 
money for an enterprise. 

Mr. Auten. It might be $15,000 or $20,000 ? 

Mr. Utiman. At least that. I heard of a case the other day where 
a forwarder needed to advance $32,000 on a particular shipment for 


freight moneys. That is not unusual, sit 
Mr. Atien. On pages 11 and 12 you treat of carriers wae might be 
per forming forwarding services, and to an extent make some proh'b 


tion against carriers performing a service where a licensed rt warder 
might be available. 

Is there a definite line between what a carrier does in trying to sell 
space and the forwarding that is done to take the cargo to his ship 
so that you could always have a clear line of distinction between what 
is a proper service for a carrier to render and what a forwarder 
should be entitled to do? 

I have particularly in mind the practice, which I believe is pretty 
regular, that steamship companies will have offices in the interior of 
the country to solicit cargo. 

I would hazard an opinion that they are pretty well set up to pick 
up the cargo where it is and arrange the forwarding as part of the 
sales service. Is that true, or is it not? 

Mr. Seymour. I believe that the normal offices of the steamship 
lines inland are for solicitation purposes. I think there is a definite 
demarcation between the functions of a forwarder and the steamship 
lines’ functions. What we wanted to provide for here was in case a 
steamship line put a ship into a small place for a large lot of cargo 
and there was not a forwarding company in that port. This would 
allow the steamship company to do the functions of a forwarder, such 
as clear export juin and prepare them, and maybe order the freight 
to the ship, do all of the forwarding services because there was not 
any forwarder there. 

Under H. R. 8382 it would require that the steamship line get a 
forwarder to come into the port to handle the clearance of that ship 
as far as the forwarding work is concerned. 

Mr. Auten. I am not clear i in my own mind where there is a reason- 
able distinction between saying that a carrier is competent to do 
the forwarding just because no forwarder is around, and then saying 
that the carrier cannot do it because there is a forwarder around who 
would like the business. 

Mr. Seymour. The carriers do not like to, and most of them, as a 
matter of actual practice, do not do forwarding work. 

They don’t feel that they want to compete with the forwarder on 
one hand and then even defer to get business from the forwarder on 
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the other. Most of the steamship lines prefer and do stay out of the 
forwar ding work. 

Mr. Auten. I agree with you that that is what I would expect. 
But is there any reason why we should write a prohibition in the law 

against a carrier doing a service that he might in some cases be ready, 
able, willing, and desirous of doing ? 

Mr. Utiman. If I might add there, it is our feeling that the for- 

warding work should be left to a group of professionals, such as the 
‘chanemiens freight forwarder, licensed, and their qualifications set 
forth by the board. We don’t think that the carriers should do for- 
warding work. 

As a matter of fact, Congressman, from time to time there are con- 
flicts of interest, when a carrier does the forwarding work. For 
example, if the cargo comes in damaged and the carrier is also acting 
as the forwarder on the shipment, the question comes up as to whether 
there should be an exception marked on the bill of lading. 

If the carrier is also acting in the forwarding capacity represent- 
ing the shipper, there is a conflict there between the shipper’s interest 
and no exc eption being marked on the bill of lading and the carriers’ 
interest, where the exception should be marked on the bill of lading. 

That is one particular problem that arises when a carrier tries to 
serve two masters. That is one reason why we think the carrier 
shoudd not, unless the exigencies of the situation require it, engage in 
the forwarding business. 

Mr. Auten. I think on page 13 you mentioned the provision that 
the carrier may compensate a forwarder for any service or services 
of value rendered by and to the carrier, which you say is the definition 
that forwarders have advocated. 

Is there any more specific enumeration of the services that are in- 
volved which might be added either to this record or put in the bill 
than has been proposed i in your draft ? 

Mr. Utiman. Yes, sir. Our draft provides in addition to that, in 
paragraph (g), sir, on the second page of our draft, which is attached 
to the statement 

Mr. Atten. My question is: Does paragraph (g) set forth all of 
them, or are there others ¢ 

Mr. Uriman. Paragraph (g) in the second sentence, starting with 
the words “solicitation, booking, or securing of cargo” and then going 
on, sets forth the major services that forwarders perform, which not 
only forwarders but steamship lines and their conference representa- 
tives have indicated are of value to carriers and merit compensation. 

We have suggested the enumeration of these services, Congressman 

Allen, because it would serve as a statutory guide which would permit 
carriers to pay brokerage if these services are performed, but would 
also permit them not to pay brokerage if they are not performed, 
and in that way doing away with the problem that the 1956 subcom- 
mittee tussled with, and that is the problem where forwarders were 
receiving substantial sums of money and not performing any of the 
services which e have enumerated herein. 

Mr. Auten. I understand that. The words I am concerned with 
are “but not be limited to.” What services would be included in that 
exception, if you can name any ? 
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Mr. Utiman. Well, I think we did a pretty complete job, but let 
me ask Mr. Seymour if he can think of some others. 

I think we have covered the field, Congressman. 

Mr. Auten. On page 15 there is the reference to a provision pre- 
cluding a conference from a prohibition to pay less than 11, percent. 
It seems to me that you are asking that we establish a rate, upon 
which we have very little evidence except that it seems to be a cus- 
tomary rate. There is nothing with regard to its reasonableness or 
whether it isa just ¢ ompensation. 

I have not established in my own mind why we are entitled to 
prohibit a conference from making a provision for less than 114 per- 

cent, but can leave it open to pay more than that, I guess, or prohibit 
paying more. 

Mr. Utiman. The reason for that is historical. The traditional 
rate of brokerage is 114 percent, with some variations upward, but not 
downward. The only downward variation we have had in the past 
is no brokerage, except for certain small exceptions. 

In docket 657, the Federal Maritime Board held that a conference 
prohibition against the payment of brokerage was detrimental to the 
commerce of the United States and, therefore, should be outlawed. 
But they also said that conferees should be allowed to fix an upper 
limit on which brokerage should be paid in order to prevent it getting 
out of hand and carriers paying 5, 10, or 20 percent for recdiving 
cargoes. 

They said that 114 percent was the traditional rate, and they would 
allow conferees to fix that as the maximum rate, if they so desired, by 
concerted conference action. What we have done in our proposals 
is toseek a congressional confirmation of that decision. 

In other w ords, we would want the Congress to say that conferences 
could not. concertedly agree to pay no broker: age at all, because the 
effect of that, the Federal Maritime Board has said, would be to put 
the forwarders out of business. At the same time, we are willing to 
have Congress still give to the carrier conferences the same right that 
the Federal Maritime Board gave them—that is, to fix a maximum 
ceiling of 114 percent by concerted action. 

‘That is the reason why you see this rather mysterious figure of 

; percent in our draft. 

a AtLtEN. You would, by legislation, then, approve the decision 
of the Maritime Board, and nothing more than that ? 

Mr. Uttman. That is exactly it, the decision of the board in 657. 
The reason we ask for congressional action on it, sir, is that since 
that decision 10 years ago we have had not 1, but 2, 3 or 4 dockets, 
raising the same question, by different conferences throughout the 
country. 

Each time there is a different Federal Maritime Board personnel 
involved, we worry about getting different results. 

In docket 767 decided a year or so ago, we got a slightly different 
result. 

As a result of all that, there is absolutely no stability in the relation- 
ship between forwarders and carrier conferences on this question of 
brokerage and we have been litigating it for 10 years now. The reason 
we ask for this congressional confirmation of 657 is once and for all to 
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stop the litigation, and have Congress set as a national policy what 
most conferences and all forwarders want to see as the national policy. 

Mr. Auten. Thank you, Mr, Chairman. 

Mr. THompson. Have you any questions, Mr. Glenn ¢ 

Mr. Gurenn. Yes, Mr. Chairman. 

Mr. Seymour, is your association affiliated in any way with the 
Custom Brokers and Forwarders Association 4 

Mr. Seymour. No, sir. 

Mr. GLENN. No affiliation ? 

Mr. Seymour. No, sir. 

Mr. Guenn. Are any of your members also members of the Cus- 
tom Brokers and Forwarders Association 

Mr. Seymour. Yes, sir. 

Mr. Guenn. I have one more question. What is the average break- 
down of business of a freight forwarder as compared with that which 
he receives from a carrier and that from a shipper ? 

Mr. Seymour. We have done a little research on that in the past, 
and I would say that about 27 percent of the income of a forwarder 
is from brokerage in the New York area 

Mr. Gienn. Twenty-seven percent from the carriers? 

Mr. Seymour. From the carriers, that is right. 

Mr. Gtenn. And the other is from the shipper? 

Mr. Seymour. That is correct, sir. That is in the New York area, 
which we are familiar with. 

Mr. Guenn. That is all, Mr. Chairman. 

Mr. Tompson. Counsel, have you any questions ? 

Mr. Cowen. Mr. Seymour, you have approximately 110 members, 
I believe, sir? 

Mr. Seymour. Yes, sir. 

Mr. Cowen. And you are the elected president and spokesman for 
these members ? 

Mr. Seymour. Yes, sir. 

Mr. Cowen. May I ask how you are elected to office ? 

Mr. Seymour. The association at a meeting selects a nominating 
committee, that is, at a membership meeting. The members of the 
association choose a nominating committee to choose the officers, the 

resident and the vice president and the board of governors. It has 
oa the practice in our association for a president only to hold office 
for 2 years. Iam now on my second year. 

Mr. Cowen. You have been in office 2 years? 

Mr. Seymour. This is my second year. 

Mr. Cowen. Do you appoint the nominating committee? 

Mr. Seymour. No, sir. 

Mr. Cowen. You say that your organization is not affiliated with 
the organization headed by Mr. Kerner ? 

Mr. Seymour. No, sir. 

Mr. Cowen. I believe you answered Mr. Glenn’s question to the 
effect that some of your members were also members of his organi- 
zation ? 

Mr. Seymour. Yes, sir. 

Mr. Cowen. How many, if you know, sir. 

Mr. Seymour. I don’t honestly know, sir. I would guess that 
maybe 20, if I had to guess. Maybe 30. I would have to guess. I 
don’t honestly know. 
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Mr. Cowen. You state here that you polled the membership of your 
organization relative to their stand on this proposed legislation ? 

Mr. Seymour. Yes, sir. 

Mr. Cowen. There was an 80 percent return to authorize you to 
speak as you have spoken here this morning ? 

Mr. Seymour. That is right, sir. 

Mr. Cowen. So you feel that certainly you are speaking for 80 per- 
cent of your people in your present stand ? 

Mr. Seymour. Yes, sir. 

Mr. Cowen. Mr. Kerner stated that he spoke for his organization. 
I believe that your stand this morning and his stand yesterday : agreed 
on one thing, that there should be a bill with the licensing provisions 
plus other provisions, which you seemingly arrive at, at the same 
point but by divergent paths. You certainly don’t agree on the pro- 
visions of H. R. 8382. 

Mr. Sermovr. I think, sir, our aim is the same. First, we want a 
fair and good licensing statute; secondly, that the rulemaking power 
of the Board should be restricted so that we have no further litiga- 
tion with the Board and, third, we have a codification of 657 which 
means that we have the right to work with the steamship lines on 
brokerage and that the Board or the conferences do not restrict the 
payment of brokerage. 

Also, a good definition of brokerage. I think that those aims are 
held by both Mr. Kerner’s group and ours. 

Mr. Cowen. Might I ask this question: The granting of a license 
as a freight fory varder to a corporation. Under your proposal, a cor- 
poration itself rather than one individual would be granted a license ; 
is that correct ? 

Mr. Seymour. Yes, sir. 

Mr. Cowen. Would it be granted in the corporate name? 

Mr. Seymour. Yes, sir. 

Mr. Cowen. What would prevent a corporation from having a per- 
petual license ? 

Mr. Utiman. I think, under the rules we provide in our draft, it 
would be possible for the Maritime Board to set up a series of qualifi- 
cations for corporations. In other words, they could say that one 
officer or a major stockholder must be qualified. If the f acts turn out 
that the officer or stockholder at a subsequent time leaves the corpora- 
tion, the Board can require, by rulemaking, which I think is the proper 
way to do it, another person within the corporation to be a qualified 
individual as the Board prescribes the qualification. 

Mr. Cowen. Would that set up three different rules and regula- 
tions for individuals, partnerships, and corporations? 

Mr. Uxtiman. Not as far as qualifications are concerned. The 
qualifications can be the same for each. But the Board would pro- 
vide, in the case of a partnership or a corporation, that there should 
be perhaps one qualified person at all times. 

But the standard of qualifications, sir, would be the same. 

Mr. Cowen. It would be the individual who took the examination, 
so to speak. If he later forms a partnership or formed a corporation, 
the license would be his as long as he continued to operate ? 

Mr. Utiman. That is correct. And if the qualified person should 
leave the corporation, under appropriate board rules it could be re- 
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quired that another qualified person replace him, so that you couldn't 
have a situation where a corporation would get a license in perpetuity 
without having a qualified person as a major part of the organization. 

Mr. Cowen. Following Mr. Allen’s questions of a few moments ago, 
Mr. Seymour, if a carrier had an office in the Midwest, say, and the 
personnel of that office would contact the shipper relative to a ship- 
ment to be carried by the carrier, do you know of any instance such 
as that, sir, where the carrier called in a forwarder to take over the 
shipment at that point ? 

Mr. Seymour. That is not a formal procedure. Normally the 
shipper will have a forwarder, and when the carrier discusses the 
movement of this cargo, the shipper usually advises the carrier that 
this will be handled by his forwarder at such and such a port. 

Mr. Cowen. Do you mean in the case where the carrier itself has 
solicited the shipment, has done the so-called groundwork to having 
it hauled by a particular carrier, then the shipper reserves the right 
to say what forwarder will handle it ? 

Mr. Seymour. Yes, because the carrier is only interested in the car- 
rying of the shipment from the port to destination, whereas the for- 
warder’s work is handling all of the shipments for that shipper, and 
the forwarding work in connection with it. 

The forwarder is not interested in the carr ving of the shipment, and 
the carrier is not interested in the forwarding of it. So the carrier 
solicited the carrying of the shipment and not the for warding. 

Mr. Cowen. In that case, say it was in the Midwest somewhere, 
there is no forwarder available, of course, nearer than the nearest 
port. At that time, at the time the shipment leaves the factory 
door, so to speak, does the forwarder take it over at that point despite 
the fact that the carrier has solicited it and made it ready ¢ 

Mr. Seymour. Yes, sir; it is normal. Say it is a carload shipment 
moving from the port of New Orleans. The shipper will consign the 
shipment to himself in care of the forwarder at New Orleans. It is 
brought down by railroad to the port. The cargo is ordered to the ship 
by the forwarder in the port, so the forwarder only needs to be in the 
port. Then the cargo is ordered to the ship, and the ship takes de- 
livery. The ship’s s interest is the receiving of the cargo at the port. 

Does that answer your question, sir? 

Mr. Cowen. Yes, sir; I think so. 

Mr. THompson. In such a case, the carrier would then actually book 
the shipment to its own ship ? 

Mr. Seymour. Not necessarily. 

Mr. THompson. They have provided space, and by agreement with 
the shipper they have already announced that they did have the space 
on acertain ship and in a certain port. As a result, they have actually 
booked the space of it. 

Mr. Seymour. Not in every case, sir. There are a great many ship- 
pers who will just advise the steamship line that they are using such 
and such a forwarder in a port, and will it then contact the forwarder. 

Mr. THomrson. Suppose the carrier’s agent did then book the ship- 
ment, and a forwarder received the shipment at the port. The book- 
ing service has already been done. Then would the forwarder be 
qualified to receive a brokerage payment when all he is doing is a 
service to the shipper? 
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Mr. Seymour. The cargo could be booked inland but if it isn’t de- 
liv ered to the ship, and if ‘all of the documents are not in proper order, 
the ship cannot load the cargo. So just booking it inland does not 
accomplish the result which obtains revenue for the ship. 

Mr. THompson. In your opinion, the carrier would prefer to have a 
forwarder take over these details than himself, despite the fact that 
his paid agent had already provided for an arrangement for a ship- 
ment ¢ 

Mr. Seymour. Yes, sir. That is definitely the practice. 

Mr. Atten. Mr. Seymour, could you give an opinion on this ques- 
tion: If there were no for warders, would the carriers, of necessity, 
have to supplement the personnel in their traffic department or in their 
operating department # 

Mr. Seymour. Either the carriers or the shippers would have to 
increase their staffs by a great amount to handle our work. 

Mr. Auten. If you can limit your opinion to the carriers alone, 
how much of an increase might it be ? 

Mr. Seymour. Very m: aterial. 

Mr. Utiman. I might add, Congressman, we asked that question 
in docket 767 to the largest independent line witness. We asked him if 
the forwarder in the port was not available to perform these services, 
what would happen, and he said, “We would have to increase our 
staff to do the work necessary.” 

Mr. Auten. He doesn’t make any estimate as to how many people or 
what percentage of the operating cost would be increased ¢ 

Mr. Seymour. It would vary from port to port, sir, depending upon 
the volume in the particular port, and depending upon how well that 
particular line was getting its share of the traffic. 

But if they handle a large volume in the port, they would have a 
good size traffic export department. 

Mr. Auuen. Thank you. 

Mr. Cowen. Mr. Seymour, I noticed your objection to H. R. 480, 
where there would be a 60 percent return on freight bill gr: anted to 
a shipper who performed these services on his own. W hat is the 
distinction, sir, between compensating a shipper who maintains his 
own department who would do the work that your organization 
would do, and your organization would be compensated at 114 percent 
of the basic freight rate, what is the distinction there where you would 
receive 100 percent for doing the work for which the shipper himself 
would receive 60 percent ? 

Mr. Utitman. What is the distinction, sir ? 

Mr. Cowen. Yes, sir. 

Mr. Utiman. In one case the shipper is getting 60 percent of the 
applicable brokerage as against the forwarder, and in the other situa- 
tion the forwarder is getting 100 percent of the brokerage. 

That is the numerical distinction. I don’t know what you mean 
beyond that, Mr. Cowen. 

Mr. Cowen. Let’s say that is the moral difference between them. 
The shipper is doing the same work that the forwarder would do. 

Mr. Utuiman. No, he is not, because under H. R. 480, all he has to 
do to merit this 60 percent rebate is to book the cargo. All of the 
other forwarding work still has to be done. Either the shipper would 
do it or a forwarder would do it. 
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Mr. Cowen. I believe, Mr. Ullman, I understand it differently 
there. It is my understanding that the shipper would be doing the 
same work in placing at the carrier or on the carrier the very same 
shipment which would be handled ordinarily by a forwarder. 

Mr. Uniman. That is not the way H. R. 480 reads. It permits the 
shipper to get 60 percent of the applicable brokerage if he certifies 
that he directly placed with the carrier the shipment. By directly 
placing it, I am assuming, maybe erroneously, that we are talking 
about the booking arrangement. 

That is not all that is necessary to make a shipment possible, as 
we know. 

Mr. Cowen. I understand that. My understanding of the bill as 
it is drawn is that in placing it there he has completed all the neces- 
sary transactions to its being carried. That is the implication as I 
gathered it. 

Mr. Utiman. Including the forwarding work ? 

Mr. Cowen. Including the entire forwarding work. 

Mr. Utitman. That may be what the chairman of the committee had 
in mind when he introduced the bill. We do not necessarily under- 
stand it that way. The placing of cargo we call the booking or 
securing of it. 

Mr. THompson. On a literal interpretation, why not assume a hypo- 
thetical case where a shipper does do all the necessary things that 
might be done to place a cargo abroad. Then what ‘would be the 
moral wrong of giving him the 60 percent of what normally might be 
paid out of the 100 percent of the brokerage fee / 


Mr. Seymour. I think the moral wrong there is that only a very 
large shipper would be in a position to “have his own for ‘warding 


set up to do all of the shipping himself. 

He would be getting this percentage back as a rebate, whereas any 
little shipper who could not afford to have his own staff at the port 
would have to use a forwarder. 

So he would be at a distinct disadvantage. My belief is that any- 
thing that discriminates against a small shipper in favor of a big 
one is not the intent. I think that is the big moral wrong. You are 
going to help put the little fellow out of business. 

Mr. THompson. He is paid the 114 percent now and he is in business. 

Mr. Utitman. The shipper isn’t paid the 114 percent. The small 
shipper under this proposal, Congressman Thompson, would be re- 
ceiving no portion of the brokerage back, because he isn’t in a position 
to maintain large export traffic departments in each port. 

Mr. THomrson. He is not performing the service and therefore 
doesn’t have the expense. 

Mr. Uttman. But the net effect of the proposal is to give the large 
shipper a lesser transportation rate than the small shipper. We think 
that is unfair and discriminatory. 

Mr. THompson. But, nevertheless, regardless of what any large 
shipper would get under those terms, your small shippers’ expenses 
are not changed a bit. 

Mr. Utitman. But the large shippers’ expenses are changed. He 
is getting his transportation costs for less than the small shipper, 
because he is getting a 60-percent rebate. 
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Mr. THompson. Even though he is maintaining a traffic department 
for that purpose / 

Mr. Utipman. That is right. Don’t forget, the small shipper pays 
for his traffic department via the forws arder. He has that expense, 
too, in one form or another. 

Mr. THompson. Of course, it is just a matter of convenience as to 
whether or not he would use them. Believe me, I know the value of 
a forwarder to a small shipper. But I also know the wrong that 
would be incurred by having a forwarder receive a brokerage by a 
mere designation by a shipper, where all the work is being done by 
the shipper. 

Mr. Utitman. We hold no brief for that situation, Congressman, 
and, as we point out in our statement, we think if this subcommittee 
were to set forth the services of value, both the Federal Maritime 
Board and the carrier would have the right to say to the forwarder 
who performs none of these services, “You are not entitled to get 
paid,’ and that is one of the things from the special subcommittee in 
1956 we are trying to meet with our proposal. 

Mr. Tuompson. Have you any questions, Mr. Kluczynski ? 

Mr. Kuivczynsxt. I had not intended to ask any questions, but yes- 
terday you gentlemen were very nice and helped out the committee, 
and we received quite a bit of testimony. According to your testimony 
today, you are against the bills that have been introduced; is that 
right, the Boykin-Cretella bills and also the Thompson bill? 

“Mr. Uniman. We are not against the bills; we agree wholeheartedly 
with the objective. We are for licensing and a good definition of 
the brokerages and a codification of the brokerage decisions of the 
Board, all of which are basic objectives of the Boykin- Cretella bills. 

Mr. Kiuczynskt. We are trying to help you people, you know that. 
And in your business, we want to weed out the bums and the dummies. 

That is what we are here for. But as I listened to the testimony 
of our good friend when he chopped up this H. R. 8382 you feel 
about 8382 as the fisherman did about the catfish, telling the fish to 
“hold still now, boy, I am not going to hurt you,” then proceeding to 
gut it. 

I think that is his feeling, that “I did a pretty good job on that 
H. R. 8382.” Anyway, I am glad you are here, and I believe your 
testimony will be helpful to the committee. 

Mr. Uritman. We are not trying to bury 8382. We sincerely ap- 
preciate what Congressman Boykin is trying to do in that bill. All 
we are saying is that the 1930 custom broker statute, which is a com- 
pletely different industry, is not the way to license the forwarders. 

Mr. THompson. Mr. Allen. 

Mr. Auten. You referred several times to large and small shippers. 
What is a small shipper? 

Mr. ty ar I would say that a small shipper is a firm that, 
may say, has occasional shipments, say a few a day or a few a week, 
as again a large shipper, like any of the big flour or rubber com- 
panies, where they have hundreds and hundreds of shipments. Is 
that a good way to separate them? 

Mr. ALLEN. Would a small shipper be one that would ship 100 tons 
a month? 

Mr. Seymour. That would be a small shipper. 
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Mr. Auten. How big would he have to be before he wasn’t small 
any more? 

Mr. Uttman. How big is big? 

Mr. Auten. I am trying to define where you draw the line as to 
who is getting hurt and who is not getting hurt by the 60-percent 
business. 

Mr. Seymour. I would say that any shipper who was big enough to 
have a big shipping department of his own, he would be helped, and 
any shipper who was smaller, who could not afford it, he would be hurt. 

Mr. THompson. In other words, Mr. Allen, if a small shipper mam- 
tains his own traflic department and, thereby, receives the 60 percent 
and the forwarder is receiving nothing, he automatically becomes the 
big shipper. 

Mr. Auten. I would hazard a guess that if you would run into a 
plant that employs maybe 100 or 200 men that would not be in the 
realm of a small shipper. 

Mr. Seymour. Yes, sir. 

Mr. THompson. Counsel has another question. 

Mr. Cowen. In the recent court of appeals case where the brokerage 
question was decided, in your subsection (g), would the AUT in that 
case have performed one of the services set out 

Mr. Uuiman. Yes, sir; AUT, as I remember the record in that 
case, performed several of the services that we set out. 

Mr. Cowen. And the court of appeals held they were not entitled 
to brokerage in that instance ¢ 

Mr. Utiman. The court of appeals adopted the Maritime Board 
historical definition of brokerage as being compensation for securing 
cargo for the vessel. Because the conference in that case had booked 
the cargo directly with the consignee, and because they agreed with 
the Federal Maritime Board historical definition, they said there could 
be no brokerage in that case. 

Mr. Cowen. Do you gentlemen feel now that merely securing cargo 
for a vessel is a minute service ? 

Mr. Utitman. No, sir; securing cargo is an important service, but 
our position, Mr. Cowen, is, it is not the only service of value to a 
carrier. I think if the chairman will remember the testimony in 
New York, we had at least four conference chairmen up there who 
agreed with that. They said the booking and securing of the cargo 
were important, but that these other services were equally important 
if not more so, because as one chairman said, “Booked cargo that does 
not arrive does not mean anything to our lines.” 

So he said his lines were perfectly willing to compensate forwarders 
for these services, because without these services being performed, the 
shipments would not reach the pier at the right time, properly docu- 
mented, ready for loading. 

Mr. Cowen. So it has gone beyond the historical definition of ob- 
taining a cargo? 

Mr. Utiman. That is entirely correct. I think that this definition 
of securing cargo, which was the pure and simple function of the old 
freight broker in the sailing ship days, which has been perpetuated 
into these cases, is no longer applicable. 

It is not only the eeanien industry who says that, but all 
steamship conferences in the New York area with one possible excep- 
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tion say that, and the independent lines have always said that, that 
they appreciate these other services, that they are vital, absolutely 
vital, to the carrier, and justify the payments of brokerage. 

Mr. THompson. That goes into the forwarding services for the ship- 
per and the brokerage services for the carrier. 

Mr. Utitman. We do not think, Mr. Chairman, you can divide them 
neatly and analytically. We agree with the carriers in New York 
when they say that these services are of value, and “We would 
have to spend our time and money and build up a staff to perform 
these services, we are perfectly willing to pay the forwarder if he per- 
forms them, because he is saving us that expense in doing that.’ 

Mr. THomreson. This committee has quite a bit of evidence on that 
subject. 

Are there any further questions ? 

If there are not, I think we better move along. Thank you very 
much. I hope you will give our regards to Judge Davidson. 

Mr. Unuman. I will be happy to do so. I might say that the judge 
asked to be remembered to you and the other gentlemen of the sub- 
committee. 

Mr. THomreson. Thank you very much. 

Mr. Schurig, of the Texas Ocean Freight Forwarders Association, 
will be the next witness. 


STATEMENT OF HENRY SCHURIG, ON BEHALF OF THE TEXAS 
OCEAN FREIGHT FORWARDERS ASSOCIATION 


Mr. Scuurtc. My name is Henry E. Schurig. I am president of 
H. E. Schurig & Co., Houston, and I represent the Texas Ocean 
Freight Forw arders Association. 

Mr. THompson. Where are you domiciled, sir? 

Mr. Scuuric. In Houston, Tex. 

Mr. THompson. Please proceed. 

Mr. Scuuric. The Texas Ocean Freight Forwarders Association, 
which handles almost all of the cargoes shipped from the west gulf 
ports, for whom I have been asked to speak, wishes me to thank you 
for this opportunity to be heard by your committee on congressional 
bill H. R. 8382, known as the Boykin-Cretella bill. 

In principal we are for the bill. However, in detail we firmly 
believe that there are some portions of the bill that should be clari- 
fied to preclude future controversies. 

Unless these changes are made the bill would impose heavy burdens, 
both financially and otherwise, on what is after all a rel: atively small 
segment but nevertheless a most important part of the shipping 
industry. 

I shall comment only on those sections, in sequence, that we feel 
strongly require changes. These changes would greatly strengthen 
the bill, in our opinion, and promote the welfare of the American 
shipping industry. 

First, subdivision D (p. 6, line 3, of the printed leaflet) : Other 
than those regulations specified under proposed section 43 (a) cover- 
ing licensing, we feel that charging the Federal Maritime Board 
with prescribing such rules and regulations as it may deem necessary 
could easily lead to the promulgation of rules and regulations along 
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the lines of the objectionable Federal Maritime Board General Order 
No. 72, revised, which contains matters that would virtually kill the 
forw arding industry. (We believe that our view of General Order 

No. 72 is borne out by the many protests filed by a very large segment 
of the export and shipping industry during April 1957.) 

Our recommendation is that self-regulation through the medium of 
forwarder conferences, entered into the forwarders upon a geo- 
graphical basis, is the basic program for a sound forwarding industry. 
The Federal Maritime Board should be given supervision of the rules 
and regulations of such conferences to protect the public interest. 
For those who are not members of a conference, the Federal Maritime 
Board should be given power to compel them to follow proper prac- 
tices such as those that the conferences themselves enforce. 

In line with this recommendation we would like to report that 
our own West Gulf Conference agreement has just recently been 
approved and assigned No. 8380. We are now proceeding with the 
adoption of rules and regulations, which when completed will be 
submitted to the Federal Maritime Board for its approval. 

We feel that such regulations will certainly promote the interests 
of the shipping industry in the area for which they are intended. 

Certainly they are much more suitable for our area than rules and 
regulations which might be promulgated under the authority of sub- 
division D for our area and other areas. 

It seems to us that statutory recognition of such conference agree- 
ments and effective supervised self-regulation would effectively elimi- 
nate those practices of a very few forwarders which have led to com- 
plaints against the forwarding industry. 

Second, subdivision E (p. 6, line 12): We consider that the Boy- 
kin bill deserves the firm support of all interested in promoting the 
welfare of the American shipping industry in expressly providing for 
the payment of adequate compensation to independent foreign freight 
forwarders. 

The services rendered by these forwarders must be performed if 
the shipping industry is to remain healthy. And the licensed inde- 
pendent foreign freight forwarder must of necessity be adequately 
compensated if American exporters are to remain active and be able to 
compete in the highly competitive world market and if the American 
merchant marine is to remain vigorous. Since brokerage compensa- 
tion is paid by the ocean carriers in practically all markets of the 
world, in many of which the compensation is as high as 5 percent, 
it would be destructive of the forwarding industry and of great harm 
to exporters and American-flag operators to eliminate the payment 
of brokerage to independent foreign freight forwarders. 

However, we respec tfully suggest that the bill would be improved 
by spelling out in more detail in subdivision E the services which 
could be rendered, and we suggest the following language for the sub- 
division as being preferable, so that it would then read : 

A common carrier by water may compensate an independent foreign forwarder 
for any service rendered in connection with an export shipment. Such service 
may include the solicitation of, booking of, or arranging for cargo to insure its 
orderly delivery to the carrier with proper documents for loading. Common 
carriers by water are prohibited from interfering by concerted action with the 
managerial discretion of any individual common carrier by water in making 
such compensation, provided that a concerted limitation on such compensation 
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to an amount equal to not less than 1144 percent of the total freight charges shall 
not be deemed to be an interference with the managerial discretion of any indi- 
vidual common carrier by water. 

Again, let me express the warm thanks for our entire membership, 
the forwarders of Texas and west gulf ports, for giving me the time 
and opportunity to submit our thoughts to you. 

We trust they will be given your earnest consideration in your 
final considerations and then be approved for adoption. 

Mr. Tuomrson. Thank you, Mr. Schurig. 

That was very concise. You mentioned that your group has gone 
into the forwarder’s conference. 

Mr. Scuuric. Yes, sir. 

Mr. THompson. Conference agreement No. 8380. 

Mr. ScHuric. Correct, sir. 

Mr. Tuompson. How many years have conferences been authorized ? 

Mr. Scuuric. Honestly, we did not know that until the last time 
we appeared before you in New Orleans. We were not aware of it. 

Mr. THompson. I wonder why such housekeeping conferences were 
not organized under the authority that existed for many years. 

Mr. Scuuric. I can’t answer that. I don’t know why those who had 
known of it did not take advantage = it. It is probably because 
there was a considerable difference of opinion on it within the industry, 
itself. 

Mr. THompson. If forwarders’ associations could, by appeal, per- 
haps, to the FMB, do their own housekeeping or housecleaning, do 
you think they will be able to do it under the conference sy stem? 

Mr. Scuuric. I think so, yes, sir, because we would obligate our- 
selves, through bonds or other means, to abide by those regul: itions 
just as steamship conferences do. 

Mr. TuHompson. In general, however, you are in agreement that 
licensing statutes should be put on the books ? 

Mr. Scuurie. Definitely. 

Mr. Tuomrson. And there should be a little tighter control over 
those forwarders who perhaps are not qualified under minimum 
standards? 

Mr. Scuuric. That is correct, yes. In principle we are definitely in 
favor of the bill. 

Mr. THompson. Are there any questions from members of the 
committee / 

Counsel, do you have any questions ? 

Mr. Cowen. You represent the Texas & West Gulf Association ? 

Mr. Scuuric. Yes, sir. 

Mr. Cowen. Is your association a member of the Custom House 
Brokers & Forwarders Association of America? Mr. Kerner’s 
organization ? 

Mr. Scuurie. Yes, sir. 

Mr. Cowen. And you favor the Boykin-Cretella bills with some 
minor changes ? 

Mr. Scuvric. Minor changes; yes, sir. 

Mr. Cowen. You heard the changes that Mr. Seymour offered from 
his group. Do you feel in accord with most of those, sir? 

Mr. Scuuric. I would have to go into them a little further. I did 
not have a copy before me, and I was just following his testimony as 
he went along with it. 





LICENSING INDEPENDENT FOREIGN FREIGHT FORWARDERS 77 


Mr. Cowen. But, as the chairman said, your people are definitely 
in favor of a licensing bill ? 

Mr. Scuvric, That is correct. 

Mr. THompson. Thank you very much, Mr. Schurig, for your 
presentation. 

Mr. M. J. McCarthy, of the Pacific Coast Customs & Freight 
srokers Association, will be the next witness. 


STATEMENT OF M. J. McCARTHY, PRESIDENT, PACIFIC COAST 
CUSTOMS & FREIGHT BROKERS ASSOCIATION, ACCOMPANIED BY 
J. RICHARD TOWNSEND, COUNSEL 


Mr. Townsenp. I am attorney for the Pacific Coast Customs & 
Freight Association. Mr. McCarthy has some brief opening remarks, 
which we have not reproduced, but we have the detailed suggestions 
reproduced for distribution. 

Mr, THompson. You may proceed, sir. 

Mr. McCarruy. My name is M. J. McCarthy. I am a partner of 
Berry & McCarthy, ocean freight forwarders and brokers, with 
offices in San Francisco and Los Angeles. I am also president of the 
Pacific Coast Customs & Freight Brokers Association, which is com- 
posed of 40 forwarders and brokers located in northern California 
and the Pacific Northwest. 

Our association voted some time ago to support H. R. 8382. We 
favor legislation covering the three points involved in that bill, namely, 
licensing, compensation to forwarders by carriers, and the codification 
of prior decisions. 

The support by our association of H. R. 8382 was based on the fact 
that it was the only bill before the Congress covering these three points 
and we believed that H. R. 8382 would be a step in the right direction. 

We have given this matter a great deal of further study. It has 
become apparent that, unless there is proper legislation on the three 
subjects that I have mentioned, the ocean freight forwarders will be 
deprived of practically all compensation from the carriers. This has 
become increasingly apparent with the recent action taken by the Fed- 
eral Maritime Board under the existing provisions of law. 

I might refer in particular to the action of the Board in proposing 
forwarder rules which would deprive forwarders of practically all 
compensation from carriers, and to the action taken by the Board in its 
decision in docket No. 767. 

Mr. THompson. Would you include there, if I might interrupt, the 
recent court decision, too ? 

Mr. McCarrnuy. I have that in mind; yes, sir. 

In that decision, it authorized the Pacific Coast European Confer- 
ence to continue to engage in restrictive practices with respect to the 
payment of compensation to forwarders which had previously been 
condemned as unlawful for every other steamship conference in the 
United States. In the same decision the Board announced its inten- 
tion to reconsider the prior decisions which precluded conferences 
from prohibiting or unduly restricting the payment of compensation 
to forwarders. 


to 
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The reversal of such prior decisions would leave the forwarders 
completely at the mercy of the steamship conferences with respect to 
recelving compensation from carriers. 

We assume that the Board will attempt to use last week’s decision 
by the United States court of appeals in the case of American Union 
Transport v. United States to further what appears to be its deter- 
mined attempt to eliminate the payment of compensation by the 
steamship companies to the forwarders. 

If the Board is successful in the elimination of the payment of 
compensation by carriers to the forwarders, the forwarding industry 
would be very seriously crippled—to such an extent that its usefulness 
to the foreign commerce of this country and the steamship companies 
would be very greatly curtailed. 

On the Pacific coast, for example, from 25 to 50 percent of the 
forwarding and brokerage revenue of many of the forwarders is 
derived from compensation from the carriers. The forwarding in- 
dustry could not continue to function as it does today if it were de- 
prived of 25 to 50 percent of its revenue. 

Moreover, there is no way in which this lost revenue could be re- 
covered from the shipper or consignee. The shippers in this country 
are in competition with foreign competitors in world markets and in 
most instances could not afford to pay higher forwarding fees. In 
other instances they would simply refuse to pay the higher fees. 

The net result would be that either the foreign commerce of the 
United States would be diminished or the carriers would be compelled 
to incur the additional work and expense to replace the work that is 
now performed for them by the forwarders. 

The fate of the foreign freight forwarding industry of the United 
States is directly in the hands of this subcommittee. If this sub- 
committee does not recommend legislation which will clearly provide 
that a carrier which desires to pay compensation to a forwarder may 
do so in appropriated circumstances, the freight forwarding industry 
will be seriously crippled. 

On a previous occasion the forwarding industry faced a similar 
predicament. At the outset of World War II the forwarding in- 
dustry was seriously threatened due to another set of circumstances, 

Congress concluded that the forwarding industry was vital to the 
foreign commerce of the United States and the American merchant 
marine. The result was the enactment of the Bland Act for the 
preservation of the forwarding industry. 

Once again Congress is faced with the same decision. Will it allow 
the foreign freight forwarding industry to be seriously impaired, or 
will it enact the ‘legis: ation which is required in order to preserve the 
forwarding industry on a sound basis ? 

We are hopeful that this subcommittee will recognize the seriousness 
of this situation and that it will recommend legislation which will 
perserve the forwarding industry on a sound basis. Our association 
desires to give the subcommittee all of the assistance which it possibly 
‘an in this respect. 

With this thought in mind, we believe that the subcommittee should 
have before it some alternative statutory provisions which would pro- 
vide for the regulation of forwarders in the three principal respects 
which I have previously indicated and within the framework of the 
approach to licensing adopted by Congressman Thompson in H. R. 479. 





LICENSING INDEPENDENT FOREIGN FREIGHT FORWARDERS 79 


Stated in another way, we believe that this subcommittee should have 
before it alternative statutory provisions which would provide for 
licensing along the lines of H. R. 479, but which would add thereto 
appropr riate provisions dealing with compensation to bona fide foreign 
freight forwarders by carriers and codification of prior decisions. 

With this thought in mind our association has prepared, and desires 
to submit for the assistance of the subcommittee, certain suggested 
amendments to the Shipping Act, 1916, for the purpose which I have 
indicated. 

Our association believes that these suggestions afford the most ap- 
propriate and effective means of regulating the ocean freight forward- 
ing industry. I present herew ith our suggested amendments to the 
Shipping Act. 

I have with me our association counsel, Mr. J. Richard Townsend. 
I would respectfully request that he be permitted to explain the pro- 
visions of these suggested amendments. 

(The documents referred to follow :) 


SUGGESTED AMENDMENT TO SuHrpprine Act, 1916 


A. SUGGESTED AMENDMENT TO SECTION 1 OF ACT 


Add to the end of section 1 the following new paragraphs: 

“The term ‘ocean freight forwarder’ means any person engaged in the business 
of dispatching shipments on behalf of other persons by ocean-going vessels in 
commerce from the United States, its Territories, or possessions to foreign 
countries, or between the United States and its Territories or possessions, or 
between such Territories and possessions; and of handling the formalities inci- 
dent to such shipments. This definition includes independent freight forwarders, 
common carriers, manufacturers, exporters, export traders, manufacturers’ 
agents, resident buyers, brokers, commission merchants, and other persons, when 
they engage for and on behalf of any person other than themselves, in the 
aforementioned activity. 

“The term ‘independent ocean freight forwarder’ means an ocean freight 
forwarder as defined in this Act who is not engaged in business as a shipper, 
consignee, seller, purchaser, owner, or carrier by water of any shipment by an 
oceangoing vessel, who has no security or beneficial interest in any such shipment 
(other than for charges related to the forwarding or for freight), and who does 
not control, or is not controlled by, the shipper, consignee, seller, purchaser, owner, 
carrier by water, or any person having such a security or beneficial interest in 
any such shipment, whether such control is direct or indirect.” 


B. SUGGESTED NEW SECTION TO BE ADDED TO THE ACT 


Add the following as a new section of the Act: 

“Sec. —. (a) No person shall engage in business as an ‘independent ocean 
freight forwarder’ as defined in this Act unless such person holds an ‘independent 
ocean freight forwarder’s license’ issued by the Federal Maritime Board. 

“(b) An ‘independent ocean freight forwarder’s license’ shall be issued by 
the Board to any qualified applicant therefor if it is found by the Board that 
the applicant will meet the requirements of an ‘independent ocean freight for- 
warder’ as defined in this Act, is financially responsible, and it fit, willing, and 
able properly to perform the services of an ocean freight forwarder, and to 
conform to the provisions of this Act and the lawful requirements, rules, and 
regulations of the Board issued thereunder, and that the proposed forwarding 
business is, or will be, consistent with the public interest. If it shall appear 
to the Board that the applicant should not be granted a license, it shall so 
notify the applicant, and if within thirty days after such notification the 
applicant shall request a hearing thereon, the Board shall hold such hearing 
as soon thereafter as may be practicable; otherwise the denial shall become 
and be final when such thirty-day period expires. Any person who, on the 
effective date of this Act, is engaged in business as an independent ocean freight 
forwarder under a registration number issued by the Board may continue such 
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business for a period of one hundred and twenty days thereafter without a 
license as though licensed hereunder, and if application for such license is 
made within such period, such person may continue such business as though 
licensed until otherwise ordered by the Board. 

“(c) Application for an independent ocean freight forwarder’s license shall 
be made in writing to the Board, be verified under oath, and shall be in such 
form and contain such information as the Board shall, by regulations, require. 

“(d) An independent ocean freight forwarder’s license shall be effective 
from the date specified therein, and shall remain in effect until suspended, 
canceled, or revoked as herein provided. The Board shall prescribe such rules 
and regulations as are reasonable and appropriate to assure the continued 
qualifications, competency, and financial responsibility of licensees under the 
provisions of this section. Any such license may, upon application of the 
holder thereof, in the discretion of the Board, be amended or canceled, in whole 
or in part, or may upon complaint, or on the Board’s own initiative, after 
notice and hearing, be suspended or revoked, in whole or in part, for willful 
failure to comply with any provision of this Act, or with any lawful order, rule, 
or regulation of the Board promulgated thereunder, or with any term, con- 
dition, or limitation of such license, or for willfully and knowingly deceiving or 
defrauding any shipper, consignee, or carrier in any manner. 

“(e) The Board shall promulgate rules and regulations pertaining to the 
transfer of such licenses and providing for the temporary continuation of «# 
business conducted under a license granted to an individual or to a partnership 
after the death of such individual or a member of such partnership. 

“(f) It shall be unlawful for any common carrier by water to compensate 
any ocean freight forwarder in connection with any shipment, or for any ocean 
freight forwarder to receive any such compensation from any such carrier, unless 
such forwarder holds an independent ocean freight forwarder’s lic ense. Not- 
withstanding any other provision of this Act and notwithstanding that any 
remuneration is paid to such forwarder by the shipper or consignee of a shipment, 
a carrier by water may compensate an independent ocean freight forwarder in 
connection with any shipment, and such a forwarder may receive such compensa- 
tion from such a carrier, when, and only when, such forwarder has performed 
with respect to such shipment at least two of the following services: (1) The 
solicitation or securing of the cargo for the ship or the booking of, or otherwise 
arranging for space for, such cargo; (2) the coordination of the movement of 
the cargo to shipside; (3) the preparation and processing of the ocean bill of 
lading; (4) the preparation and processing of dock receipts or delivery orders; 
(5) the advancing of the ocean freight on such shipment. 

“(g) It shall be unlawful for any common carrier by water in foreign com- 
merce to agree with any other such carrier (1) to refuse to pay or to refrain from 
paying compensation to an ocean freight forwarder who holds an independent 
ocean freight forwarder’s license on any shipment from the United States, its 
Territories, or possessions to a foreign country; or (2) to limit compensation to 
such forwarder on such a shipment to less than 144 per centum of the freight 
charges on the shipment.” 


Los ANGELES, CALir., April 30, 1958. 
COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
House of Representatives, 
Old House Office Building, Washington, D. C. 

Attention Robert H. Cowen. File 4-M-148-657. Have read presentation 
T. R. Stetson, dated April 28, 1958, which subscribe fully—our situation being 
almost identical. Our efforts maintain export trade citrus fruits faced increas- 
ing foreign competition, European Common Market factors, etc. Cannot afford 
any unnecessary expense increasing landed cost. Will appreciate your consid- 
eration our position. 

SuNKIST GRowERS, INC. 


Mr. Tuompson. Mr. Townsend, if you can, briefly give us the in- 
tended results of these suggested ‘amendments. Y ou do not have to 
read them in full. 

They have all been made a part of the record for the study of the 
committee. 
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Mr. Townsenp. I have prepared, Mr. Chairman, a brief statement 
which I believe will be helpful. It is not lengthy, and I believe it 
would assist everyone in understanding this. It is very short. 

Mr. Tompson. Very well. Proceed. 

Mr. Townsenp. The suggested amendments to the Shipping Act, 
1956, which have been presented by Mr. M. J. McCarthy cover three 
subjects, namely : 

1. Licensing. 
2. Compensation paid by carriers to forwarders. 
3. Codification of prior decisions. 

I would like to explain briefly the treatment of each of these sub- 
jects in these suggested amendments. Before doing so, however, I 
would like to refer to the definitions suggested to be added to section 1 
of the Shipping Act. 

The first definition is that of an “ocean freight forwarder.” The 
definition set forth in our suggested amendments is that contained in 
Congressman Thompson’ s bill, TR. 479. 

It will be noted that this covers everyone who is engaged in the 
business which is known as ocean freight forwarding, regardless of 
whether he is an independent forwarder or not. 

The second paragraph of our suggested amendment to section 1 
defines separately an “independent ocean freight forwarder.” A 
separate definition of such a forwarder is necessary because under our 
suggestions different regulatory features are applicable to independent 
forwarders. 

The three different subjects covered by these suggested amendments 
will be considered next. Part B of our suggestions is a new section 
to be added to the Shipping Act. 

1. Licensing: Paragraphs (a) to (e), inclusive, of the suggested new 
section of the act deal with licensing. We are suggesting that the 
requirement of obtaining a license be restricted to independent for- 
warders. I believe that after the entire new section has been explained 
it will be seen that the restriction of licenses to independent forwarders 
provides adequate regulation. 

This is particularly true because the payment of compensation to 
forwarders by carriers is restricted to independent forwarders. In 
view of such restriction, we can see no need for burdening the Federal 
Maritime Board, with its limited staff, with the licensing of non- 
independent forwarders. They will still remain subject to the Ship- 
ping Act, and the existing registration requirements can remain appli- 
cable to them, so that the Board will know who they are. 

At this point I would like to add that since the preparation of our 
original suggested amendments we have concluded that this situation 
could be clarified further by adding the following new sentence, on 
page 1, line 11, of our suggestions, after the word “activity”: “Every 
ocean freight forwarder, as defined herein, is an ‘other person sub- 
ject to this Act.’” I would like to have our suggested amendment 
corrected in this manner. 

The licensing provisions which we are suggesting are substantially 
those contained in Congressman Thompson’s bill, H. R. 479, except 
that we have limited these provisions to independent forwarders. 

Congressman Thompson’s bill contains the more or less standard 
type of licensing which exists in the field of transportation. We can 
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see no reason why the same type of licensing is not appropriate for 
ocean freight forwarders. The statutory provisions are much simpler 
than those; applicable to customhouse brokers. Since the ocean freight 
forwarder is a link in the transportation, we believe that the same 
type of licensing which has been found to be desirable in other fields 
of ee would be equally effective in the case of ocean freight 
forwarders. 

Referring to the various paragraphs of the suggested new section, 
paragraph (a) is the same as section 44 (a) of Congressman Thomp- 
son’s bill, except that we have limited the requirement of obtaining a 
license to independent forwarders. 

Paragraph (b) of our suggested amendments is substantially the 
same as Mr. Thompson’s paragraph (b), with the exception of the 
limitation of the license to independent forwarders, and also certain 
language in lines 22 and 23 of Mr. Thompson’s bill has been omitted ; 
namely, the requirement that the proposed forwarding business be 
consistent with “the national maritime policies declared in the Mer- 
chant Marine Act, 1936.” 

We believe that ah. polici ies are not spelled out clearly enough to 
include such provision here, and that its inclusion here would only 
lead to confusion. In our opinion, the requirement that the business 
be consistent with the public interest is sufficient. 

In addition we have added a requirement of financial responsibility, 
and a provision assuring an applicant a hearing before an application 
for a license is finally denied. 

It should be noted that paragraph (b) does not grant the existing 
independent forwarders an automatic grandfather license. It leaves 
it to the Board to determine, by regula ations, what procedure will be 
followed in the issuance of licenses to independent forwarders already 
in business. 

This is the method frequently followed in the field of transportation, 
and it has been found to be a desirable method in that field. 

I would like to direct attention to the requirement of lines 12 and 
13 of page 2 that the proposed forwarding business will be consistent 
with the public interest. This requireme nt appears in Congressman 
Thompson’s bill and it is common in the field of transportation. This 
sort of requirement should be clearly distinguished from a require- 
ment of showing public convenience and necessity. 

The latter requires a showing that the field is not adequately served, 
and is restrictive in character. Consistency with the public interest 
merely means that if the Board finds any aspect of the business which 
is contrary to the public interest, the Board could deny the license 
on that ground. 

We believe that this requirement is an advisable precaution against 
the issuance of improper licenses, but if the subcommittee believes that 
the Board might exercise this power improperly, this provision can 
be omitted. 

We have omitted paragraph (c) of Congressman Thompson’s bill. 
We can see no need for requiring a bond of ocean freight forwarders. 
Under paragraph (b) of our suggestions, the Board is required to find 
that an independent forwarder is financially responsible and is “fit, 
willing, and able properly to perform the services” of an ocean freight 
forwarder. 
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It seems to us that this is sufficient protection to the public without 
burdening the forwarders with the recurring expense of a bond. 

The other portion of Congressman Thompson’s paragraph (c) is 
that the Board shall prescribe reasonable rules and regulations to be 
observed by any person holding a forwarder’s license. 

We believe that paragraphs (f) and (g) of our suggestions, coupled 
with the existing provisions of the Shipping Act, 1916, make such 
portion of Congressman Thompson’s bill unnecessary and undesirable. 

We believe that, as in the case of all others under the Shipping Act, 
any rules or regulations adopted by the Board with respect to for- 
warders should be by way of implementing the provisions of the 
Shipping Act and pursuant to the procedure provided under that act. 

Paragraph (c) of our suggestions is a procedural provision which 
is generally included in licensing statutes in the field of transportation. 

Paragraph (d) of our suggestions is the same as paragraph (d) of 
Congressman Thompson’s bill, except that it refers to an independent 
ocean freight forwarder’s license and we have added several pro- 
visions which we believe make the paragraph more complete and 
more effective. Such additional provisions appear on page 3 in lines 
10-12 and 20-21. 

Paragraph (e) of our suggestions is a provision concerning the 
transfer of licenses. A provision covering transfers is generally in- 
cluded in licensing statutes in the field of transportation. 

This completes the licensing provisions of our suggestions. 

2. Compensation paid by ¢ ‘arriers to forwarders: Par: agraph (f) of 
our suggestions deals with the circumstances under which compensa- 
tion may be paid toa forwarder by a carrier. 

The purpose of paragraph (f) is to present a practical and effective 
solution to this question—a subject with which the Federal Maritime 
Board and its predecessor have been wrestling for 13 years without 
reaching a solution. 

The principal controversy with respect to such compensation has 
been the alleged payment by the carrier of compensation to dummy 
forwarders, and the payment of alleged unearned compensation. 

Paragraph (f) prohibits the payment of such compensation to 
dummy forwarders by making the payment or receipt of compensa- 
tion from a carrier unlawful when the forwarder is not an independent 
forwarder. This precludes the payment of such compensation to any 
forwarder who has a sufficiently improper relationship to a shipper 
to be classified as a dummy forwarder. 

Paragraph (f) likewise precludes the payment of unearned com- 
pensation by specifying the services which must be performed by an 
independent forwarder before he may be paid or receive such com- 
pensation. 

The services which are specified in this paragraph are services for 
the carrier, involving work which the carrier would be required to 
perform if it were not performed by the forwarder. All of these 
services are not required in the case of every shipment. The per- 
formance of at least two of these services, however, assures the per- 
formance by the forwarder of services for the carrier, and thus 
precludes the payment of une: urned compensation. 

Paragraph (f) assures that in order to receive compensation from 
a carrier, a forwarder must not only be free of improper relationship 
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with a shipper, but he must also have performed services for the car- 
rier. It spells out these requirements on a workable basis. 

We believe that paragraph (f) of our suggestions is a practical and 
effective solution to this problem, and that the time has come when 
Congress should provide the solution, rather than standing by and 
hoping that after another 13 years of litigation the Board will arrive 
at a proper and fair solution. 

3. Codification of prior decisions: This leaves for final consideration 
par agraph (g) of our suggestions, which codifies into law the prior 
decisions pertaining to steamship conference restrictions on the pay- 
ment of compensation to forwarders. 

This paragraph codifies into law the results of many years of litiga- 
tion before the Board and its predecessor which are contained particu- 
larly in the decisions in dockets Nos. 657 and 718-719, and the court 
decisions upholding the decision in docket No. 657. 

The purpose of paragraph (g) is to prevent the relitigation of these 

same points every time there is a change in the Board’s personnel. 

The conclusions in the decisions in dockets Nos. 657 and 718-719 
were reached only after protracted litigation on voluminous records. 

The decision in docket No. 657 was appealed to 2 different United 
States district courts, 1 in New York and 1 in San Francisco. Both 
courts upheld the conclusions reached in that decision. 

Unless the forwarders are freed from the necessity of continually 
relitigating the points which have been decided by the Board and the 
courts after protracted litigation, the forwarders cannot possibly de- 
vote their full efforts to serving the commerce of the United States. 

The time has come when Congress should put an end to the past 13 
years of litigation by codifying into law the past decisions and by 
specifying on a wor kable and effective basis the circumstances in which 
it is proper for carriers to pay compensation to forwarders. 

If the suggested amendments which I have explained are adopted, 
the problems pertaining to dummy forwarders and unearned com- 
pensation will be eliminated, and the forwarding industry will be 
freed from the continual litigation which has plagued it for the last 
13 years, and will be placed in the position where it is able to devote 
its full efforts to the shippers and carriers which it is designed to serve 
and to the furtherance of the foreign commerce of the United States. 

We respectfully urge the adoption by the subcommittee of the pro- 
visions of our suggestions, either as an amendment to one of the pend- 
ing bills or as a new bill. 

May I make this request, Mr. Chairman: There have been other 
suggestions, suggested forms of legislation, advanced here. 

We would respectfully request the opportunity to consider those 
suggestions and to present suggested revisions of our draft if we 
believe it advisable. I would request an opportunity to do that to- 
morrow, rather than today, after we have had an opportunity to con- 
sider them and hear further suggestions. 

Mr. Tuompeson. It has been the attitude of the subcommittee that 
any supplemental information that could be turned in on the same 
date as the testimony was given by the witness would be acceptable. 

That, I think, is a good determination for obvious reasons. Other- 
wise, we would be having rebuttals here by the time the next Congress 
convenes. 


Co ee 
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I would suggest, sir, if you have other observations you can make, 
if you cannot get them into this today, as a matter of record, that you 
write this subcommittee a letter, which will not be made a part of 
the record but which will be incorporated into the files of the subcom- 
mittee, it certainly will be given consideration by the subcommittee. 

Mr. Townsenv. Thank you. 

Mr. Tuomprson. I do appreciate the efforts which you have put forth 
in your association in helping the subcommittee arrive at a conclu- 
sion, 

Mr. Allen, do you have a question ? 

Mr. ALLEN. I have a question, but before the question, if this is to 
be the last witness today, would it be agreeable to have a statement for 
the record filed before the hearings begin tomorrow ? 

Mr. Tuompson. Yes; before the hearings begin, certainly, if that 
‘an be done. 

Mr. ‘Townsenp. Do you mean if we have any revisions to suggest, 
they could be done before the hearing is begun ? 

Mr. THompson. So that they arrive before the beginning of the 
hearings tomorrow, before the next witness. 

Mr. Townsenv. Thank you very much. 

Mr. Auten. Could you tell me, Mr. Townsend and Mr. McCarthy, 
whether the views you have expressed are closer to those of Mr. Sey- 
mour or to those of Mr. Kerner? 

Mr. TownseEnp. I would say that the licensing aspects as we have 
stated are Congressman Thompson’s substantially, and that is what 
Mr. Seymour followed. To that extent, the licensing procedure is 
more in line with Mr. Seymour’s. 

The other aspects of the compensation feature and the codification 
are simply a variation of working from either of the others, and the 
objective sought to be : accomplished i is exactly the same. 

Mr. Auven. Are there any material differences between your views 
and Mr. Seymour’s? 

Mr. Townsenp. The principal difference, I would say, with respect 
to compensation and codification, is that we have spelled out specifi- 
sally the various services that must be performed before a carrier may 
pay compensation to a forwarder or a forwarder may receive it. 

The others have taken a more gentle approach, stating that it must 
be something of value. We have tried to spell it out so that there 
could be no mistaking it, and so that we can try to put an end to this 
continual controversy on the subject. 

Mr. McCarruy. May I add, Congressman Allen, that what we 
spelled out are the basic services that I have been performing for the 
steamship companies for the past 30 years, and that is what the steam- 
ship companies in my opinion, and T have heard them say so, desire 
as services that. we should render to them. 

Mr. Auten. There is a provision on the last page of the suggestion, 
paragraph (g), making it unlawful for any common carrier to agree 
with another carrier to agree to pay compensation to a freight for- 
warder. I “item it that the unlawful act would be the agreement be- 
tween carriers. There is no provision in there that makes it necessary 
that a carrier should pay a forwarder. 

Mr. Townsenp. No; there is no requirement that a carrier must. 
pay the compensation. This is simply the steamship conference ac- 
tion, by concerted action, that we are talking about. 
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Mr. Auten. Thank you. 

Mr. Tuompson. That is a restatement of what has already been 
stated. 

Mr. Townsenp. That is a restatement of the present law, yes, but 
putting it into statute, so we do not have to relitigate it. 

Mr. THomrson. Mr. Glenn. 

Mr. Guenn. Mr. McCarthy, is there any difference between the 
services you render on the west coast and those rendered by the for- 
warders on the east coast ? 

Mr. McCarruy. I would say that the services are substantially the 
same in every port. There might be some ports that might give a 
little more, perhaps, but I would say substantially they are the same 
in all ports of the United States. 

Mr. Guienn. That is all. 

Mr. Aten. I have one more question. 

Mr. THomeson Proceed. 

Mr. Aten. I think in one of the statements made by Mr. Seymour 
there was a discussion of the fact that carriers might, by the enact- 
ment of the proposed legislation, be prohibited from doing a freight 
forwarder type of service. It seems to me, in the reading of your 
proposals, ress is no such prohibition. 

Mr. Townsenp. No, sir. We have taken this approach, Congress- 
man Allen. We have thought that that was a subject which was better 
left to the existing provisions of the Shipping Act and left to the 
Board to consider. The circumstances may be so different that we 
believe that instead of trying to say to the carrier, “You cannot per- 
form a forwarding service,” that the more practicable approach is to 
see whether that the carrier is doing, either from the standpoint of 
practices or charges or failure to charge, is something that is con- 
trary to the existing provisions of the Shipping Act. 

Mr. Aten. It is true, is it not, that under some of the conferences 
or other legislation, carriers are now prohibited from rendering serv- 
ices which are, in effect, a discrimination between one and another ? 

Mr. TownseEnp. The Shipping Act itself, of course, prohibits un- 
due prejudice and discrimination. If there were any practice in 
this respect that was contrary to those provisions, then it would be 
unlawful under the existing provisions of the act; that is what we 
had in mind, for one illustration. 

Mr. Auten. Thank you. 

Mr. THompson. Have you any questions, Mr. Counsel ? 

Mr. Cowen. Just one question, Mr. Chairman. 

I notice, Mr. Townsend, you have gone a step or two further than 

Mr. Seymour in that you enumerate the services, 5 in number, and set 
out that at least 2 of the services must be performed. 

Mr. TownseEnpb. That is correct. 

Mr. Cowen. Those, of course, as Mr. McCarthy has stated, are not 
unique to the west coast, but the same type of services are performed 
throughout the country. 

Mr. Townsenp. That is correct. 

Mr. Cowen. You believe with this provision there would be no 
question arising as to whether or not the freight forwarder had served 
the carrier and shipper ? 

Mr. Townsend That is our intention, that this would do away with 
that problem. 
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Mr. McCarruy. Particularly the unearned brokerage. Mr. 'Thomp- 
son stated, and I was very much impressed when he stated it, that we 
having nothing to fear and if we are a bona fide freight forwarder, this 
subcommittee would keep this in mind. 

He was very much impressed with the unearned brokerage and 
would like to get after those who were operating, as I think was ‘stated, 
in the matter. 

Mr. THomrson. That is correct. 

Mr. McCartuy. We think that this proposition or suggestion would 
goa long way toward meeting what you have in mind. 

Mr. Tuompson. This winds up the testimony of the forwarders and 
various associations, so far as I know. Thank you very much gentle- 
men. 

Tomorrow we will start with whatever testimony is offered by the 
various conferences and other individuals, including Mr. Clarence 
Morse. It may be that these hearings will have to be extended 1 day. 

I hope that does not inconvenience the other members of the sub- 
committee. It had been my hope that we could wind up tomorrow, 
and it is still possible that we may. But there is evidence here, at 
least by the attendance, indicating the importance of these questions. 

I want to assure you that we have on this subcommittee members 
who have made a lot of study into the problems; I want to assure you 
that we are not going to treat any segment of the industry the way 
that Mr. Kluezynski’: s fisherman treated the catfish. If you abide 
with us, we will come up with something that will not hurt you. 

The committee will stand in recess until 10 o’clock tomorrow. 

(Whereupon, at 12:05 p. m., the committee recessed, to reconvene 
at 10 a. m. Thursday, May 1, 1958.) 
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THURSDAY, MAY 1, 1958 


House or RepresENTATIVES, 
SUBCOMMITTEE ON OcreAN FretIcuT FORWARDERS, 
OF THE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 219, 
Old House Office Building, Hon. T. A. Thompson (chairman of the 
subcommittee) presiding. 

Present: Representatives Thompson (presiding), Kluczynski, 
Allen, and Glenn. 

Staff present: Robert H. Cowen, counsel, and W. B. Winfield, clerk. 

Mr. THompson. The subcommittee will come to order. 

Gentlemen, we have a 1-hour limitation this morning. Because of 
important legislation on the floor, the House will go in session at 11 
o'clock. 

Without any further formalities we should start our business and 
see just how much we can get through. 

I understand that this morning we have with us Mr. Carl Travers, 
of the Railway Express Agency, who has a short statement that he 
would like to give. 

Mr. Travers, will you come forward and we will hear your statement. 

Mr. Cowen. Mr. Chairman, prior to that there is a revision offered 
yesterday by Mr. McCarthy, chairman of the Pacific Coast Customs 
& Freight Brokers Association and a telegram from the Sunkist Grow- 
ers, Inc., which I would like to offer. 

Mr. THompson. Are they related to the amendments about which 
we spoke yesterday ? 

Mr. Cowen. Yes, sir. 

Mr. Tuompson. Without objection, they will be made part of the 
record. 

(For documents referred to see p. 79.) 

Mr. Tuompson. Would you state to the reporter your full name 
and association, please, Mr. Travers. 


STATEMENT OF CARL S. TRAVERS ASSISTANT DIRECTOR, BUSINESS 
PLANNING DIVISION, INTERNATIONAL TRAFFIC, RAILWAY 
EXPRESS AGENCY, ACCOMPANIED BY EMIL SEERUP, ATTORNEY 


Mr. Travers. My name is Carl S. Travers. I am the assistant 
director, business planning division, international traffic, Railway 
Express Agency, Inc., headquarters 219 East 42d Street, New York 

89 
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City. I am accompanied by our attorney, Mr. Emil Seerup, who 
will answer any questions of a legal nature that may arise. 

Perhaps it would be of interest to the subcommittee to know some- 
thing of our present operations. We are, of course, in the railway 
express transportation business throughout the United States and 
parts of Canada pursuant to contract with the major railroads of the 
United States. We are also in the air express transportation business 
pursuant to contract with all of the domestic certificated air carriers. 
We are a licensed customhouse broker at most of the principal ports 
of entry within the United States. In addition, we are a registered 
foreign freight forwarder holding Federal Maritime Board Regis- 
tration No. 941. 

We have always been engaged in foreign freight forwarding. Ini- 
tially we provided service to Alaska, Cuba, and Puerto Rico. More 
recently we have provided forwarding services from the main port 
cities of the United States to practically every country in the world. 

In addition to forwarding services, we provide a through service 
from points within the U nited States to points in approximately 30 
foreign countries under a through bill of lading which combines a 
domestic United States rail express movement, a transocean move- 
ment, and a surface movement between the port city of the foreign 
country and inland points. 

This service is provided pursuant to agreements with foreign car- 
riers who perform the necessary consolidating, break-bulk, and local 
ground transportation services within the foreign country. 

The rates for the ocean transportation are published by us in tariffs 
on file with the Federal Maritime Board. 

The Express Agency does not oppose legislation which is de- 
signed to license and regulate foreign freight forwarders. Our con- 
cern with some of the bills which are before the subcommittee is with 
the words “common carrier by water,” particularly where in the defi- 
nition of independent foreign freight forwarders, common carriers 
by water are excluded. This appears, for example, in H. R. 8382, sec- 
tion 43 (g) (1) in lines 13 and 16. It also appears in the amendment 
suggested by Mr. M. J. McCarthy, wherein the term “independent 
ocean freight forwarder” is defined as one who is not a “carrier by 

rater of any shipment by an oceangoing vessel.” 

We are not able to get a copy of Mr. Seymour’s proposed bill but 
similar language appears therein. 

These various definitions we feel might exclude the Express Agency 
from continuing to act as an ocean freight forwarder since in at least 
two cases it has been held by the Federal Maritime Board that the 
express agency is acommon carrier by water. 

Express companies traditionally have relied upon the railroads, 
airlines, bus companies, and steamship companies to provide the under- 
lying transportation. Just as it does not operate any railroad trains 
nor airplanes, neither does it own or operate any vessels. 

It holds itself out to the actual shipper to provide the service and 
issues its own bills of lading, assesses charges in accordance with rates 
published by it with the various administrative agencies and it has, 
therefore, been held to be a common carrier. 

H. R. 479 does not exclude common carriers from becoming foreign 
freight forwarders and we, therefore, endorse the definition of foreign 
freight forwarders included in that bill. 


ooo 


ee 





LICENSING INDEPENDENT FOREIGN FREIGHT FORWARDERS 9] 


We think possibly the definitions in the other bills could be made 
unobjectionable if it were made clear that common carriers by water 
refer only to those common carriers who actually own or operate the 

vessels in which the ocean transportation is provided. 

We believe that the Express Agency has made and is now making a 
valuable contribution to the foreign commerce of the United States 
through the unique services which it is now rendering. I might men- 
tion specifically that a considerable portion of the traffic which we are 
now handling moves on Government bills of lading for the Department 
of Defense and other Government agencies and that if by reason of the 
proposed legislation the Railway Express Agency would be required 
to curtail any of its present activities, it is doubtful that these services 
could be adequately provided by others. 

From what we have heard of the testimony which has been pre- 
sented to the subcommittee and from our conversations with forwarders 
and others in and around the hearing room, we do not believe that any 
of the participants intend to have the Express Agency legislated out 
of business. 

Our feeling is that the forwarders seek regulation and licensing of 
their activities merely to keep out those whom they regard as illegiti- 
mate and that in so doing may have used language which inadvertently 
would exclude the Express Agency. 

We sincerely urge, therefore, that the subcommittee consider our 
unique operations when drafting the bill in final form so that the 
express agency will not be precluded from holding a license as an inde- 
pendent ocean freight forwarder. 

Mr. Tuompson. You feel that under the language of H. R. 8382 
there would be a possibility of your being precluded from continuing in 
the practice of forwarding freight ? 

Mr. Travers. We do, Mr. Chairman. 

Mr. THomeson. Under 479 the definition is broad enough to allow 
you to operate ? 

Mr. Travers. Yes, sir. 

Mr. THomrson. Are there any questions from the subcommittee ? 

Mr. Auten. Would the proposals made yesterday by the west coast 
witnesses preclude you from operating or would those be acceptable. 

Mr. Travers. That was Mr. Seymour. 

Mr. Auten. Mr. McCarthy. 

Mr. Travers. The proposals made by both Mr. McCarthy and Mr. 
Seymour yesterday still contain the language that would preclude us 
from operating as an independent freight forwarder. 

Mr. AtLEN. You could operate, though, as a forwarder but not for a 
fee under the McCarthy proposal ? 

Mr. Travers. That is correct, sir. 

Mr. Auten. Thank you. 

Mr. Guenn. Mr. Chairman, I have one question. 

Mr. THompson. Mr. Glenn. 

Mr. Gurnn. If those definitions in the two suggested bills which 
Mr. Allen just asked about were amended to state that your definition 
would only refer to common carriers or ocean common carriers as those 
in which the vessels are owner-operated in the ocean transportation, 
that would be satisfactory to you ? 

Mr. Travers. Yes; that would. 











92 LICENSING INDEPENDENT FOREIGN FREIGHT FORWARDERS 


Mr. Auten. May I ask one further question ? 

Mr. THompson. Yes. 

Mr. Axxen. Could you tell me the ownership of the stock in the Rail- 
way Express Agency ? 

Mr. Travers. With Congressman Allen’s permission, I will have 
Mr. Seerup tell you that. 

Mr. Seervr. The Railway Express Agency stock is owned by 68 
class A railroads, in fact the major railroads of the United States. 
There are 1,000 shares outstanding, 999 of which are owned by the 
railroads and one is owned by the express agency itself. 

Mr. Atten. Would the payment of a brokerage to any extent be a 
payment to the railroad of a part of the ocean freight ? 

Mr. Sererup. The Railway Express Agency operates pursuant to a 
contract with the railroads under which it collects all of the revenues 
for all of the services it performs whether it be air express, rail 
express, brokerage, or international traffic. 

After all of its expenses have been paid the balance of the money 
on hand is distributed to the railroads for what we term express 
privilege payments which means in payment for hauling the express 
from point to point in railroad cars. 

We make no payment to the railroads for the actual transportation 
except as a distribution is made after all our costs are paid. 

Mr. Auten. The amount of brokerage would reduce the expense of 
operation and the railroads would get that much more ? 

Mr. Seervur. That is correct. 

Mr. Auten. Thank you, Mr. Chairman. 

Mr. Tompson. Under what concept of your operations did the 
Maritime Board determine you to be a common carrier by water ¢ 

Mr. Seerup. Well, it has done it on three instances, to my knowl- 
edge. 

The first was on our service to Alaska. We had a contract with the 
Alaska Steamship Lines which provided that each was to get 50 per- 
cent of the charge which we published, the steamship company getting 
50 percent and the express company 50 percent. 

They held in the Alaskan rate case that we were a common carrier 
by water. More recently in a case, Uhlman v. Puerto Rican Ewpress, 
the Puerto Rican Express operated somewhat similar to the way we 
are now doing. They tried to distinguish their situation from our 
Alaskan situation by saying that they moved their traffic at the steam- 
ship’s published rates rather than on a contract basis. 

At that time the Maritime Board said that the same principle ap- 
plied, that the Puerto Rican Express was a common carrier by water 
in that instance, implying that we would also be a common carrier 
by water. 

Even more recently on some contracts that we have, for example, 
with the Nippon Express Co. in Japan and one with Schenker & Co. 
in Germany, the Board has held that contracts between two carriers 
are required to be filed and approved by the Maritime Board. 

We have filed those contracts and they have been approved. 

There are three instances where we have been held to be a common 
carrier by water. 

Mr. THomprson. Are you affiliated in any manner with any of the 
other freight forwarding associations? 
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Mr. Sreerup. No, sir. 

Mr. THomrson. You do not hold membership in any freight for- 
warder association ? 

Mr. Szervup. No, sir. We have applications on our desk where we 
have been invited to join but we have not yet made a decision. 

Mr. THompson. Mr. Travers, other than just the definitions that you 
have spelled out here that trouble you, would you have any comment 
to make as to which of these bills, 479 or 8382, you would prefer to see 
enacted ? 

Mr. Travers. The agency would rather see 479 enacted, Mr. Chair- 
man. 

Mr. THomrson. Does counsel have questions? 

Mr. Cowen. Yes, please. 

Mr. Travers, am I to understand, sir, that Railway Express sets a 
specific fee for carrying certain freight which is all inclusive of rail 
costs, waterborne cost, and then the cost incurred in the foreign 
delivery ¢ 

Mr. Travers. In our through bill of lading service, counsel, there 
would be two tariffs, our regularly filed ICC 8291 tariff, which is an 
import-export tariff covering domestic United States transportation 
tariff used in conjunction with an international tariff No. 5, which 
provides the ocean transportation rate and the foreign domestic, if I 
can use that expression, charges in the participating country. 

Mr. Cowen. Sir, from the waterborne traffic is Railway Express 
reimbursed a proportionate part of the overall freight charge, a brok- 
erage fee, in other words? 

Mr. Travers. Yes, sir; we are. 

Mr. Cowen. So you are a freight forwarder under any definition. 

Mr. Travers. As we operate now we are, sir. 

Mr. Tuompson. Freight forwarding is not your principal business 
but it isan important part of it. 

Mr. Travers. It is becoming more important to us. 

Mr. THomeson. Thank you. 

I assure you that those points will be considered, Mr. Travers, when 
the subcommittee meets to determine which course to follow. 

Mr. Travers. Thank you, Mr. Chairman. 

Mr. Tuompson. We have with us, gentlemen, Mr. A. C. Cocke, of 
Lykes Bros. Steamship Co., headquarters in New Orleans. 

Mr. Cocke, will you come forward, please? We are delighted to 
have you with us. 


STATEMENTS OF A. C. COCKE, VICE PRESIDENT, LYKES BROS. 
STEAMSHIP CO., INC., REPRESENTING COMMITTEE OF FIVE GULF 
CONFERENCES; AND H. A. CARLYS, CHAIRMAN, GULF ASSOCIATED 
FREIGHT CONFERENCES, NEW ORLEANS, LA. 


Mr. Cocke. Thank you. 

Mr. Chairman, I am accompanied by Mr. H. A. Carlys, chairman 
of the committee of five gulf conferences. 

Mr. Tuompson. Would you state for the purposes of the record your 
name and position ? 
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Mr. Cocker. My name is Alex C. Cocke. I am vice president in 
charge of traffic of Lykes Bros. Steamship Co., Inc., New Orleans, La., 
where our headquarters are. I am also the chairman of the executive 
committee of the Gulf Associated Freight Conferences which is the 
administrative body for these five conferences. 

Mr. Chairman and members of the committee, I am appearing at 
this hearing as spokesman of a committee of three from the five gulf 
conferences. The committee of these conferences is composed of 
Messrs. Sterling Stoudenmire and W. Clark Kelly, of the Waterman 
Steamship Corp.; Mr. Frank Strachan, of the Strachan Shipping Co., 


which companies are agents for a number of forei ign lines, and myself, . 


vice president of Lykes Bros. Steamship Co., Inc. 

We have attached to our statement, Mr. Chairman, a list of the mem- 
bership of the five conferences which we, the committee, represent. 

I might state that there are 42 memberships in these 5 conferences 
of which 15 are American lines and 27 are foreign lines. 

Mr. TuHomeson. Mr. Cocke, how were you authorized to speak for 
these individual lines? 

Mr. Cockr. The committee was authorized by an overwhelming 
majority of the five conferences. I might say that of the 42 member- 
ships, 4 memberships did not go along. Those 4 memberships com- 
prise 2 lines, 1 line having 3 memberships and the other line only 1 
membership. 

Mr. Toomrson. Which lines were those ? 

Mr. Cocker. States Marine and Isthmian, which is owned by States 
Marine. 

Myr. THompson. You are duly qualified to speak in this testimony 
for the other lines ? 

Mr. Cocke. I am qualified to speak for the other lines. 


In the event any questions are asked me which I do not think I am, 


qualified or authorized to speak for the conferences on, I will so tell 
your committee. 

Mr. THomprson. Thank you. 

You may proceed, Mr. Cocke. 


Mr. Cocke. The five gulf conferences represented by the committee. 


are the Gulf-U nited Kingdom ( Yonference, Gulf-French Atlantic Ham- 
burg Range Freight ( ‘onference, Gulf Mediterranean Ports Confer- 
ence, Gulf-Scandinavi: an, and Baltic Sea Ports Conference, and Gulf- 
South and East African Conference. 

These conferences are on record as favoring the payment of freight 
brokerage, and its position with this respect is fully outlined in letter 
to the Federal Maritime Board, dated April 23, 1957, subject : Proposed 
Amended Rules—Federal Maritime Board General Order 72, Re- 
vised—Business Practices, Freight Forwarders-Freight Brokers, and 
is as follows: 

I might say there that the position taken in that letter was the unani- 
mous view of all the membership of these five conferences. 

It has been the position of these conferences that the overall activities of for- 
warders and brokers are of great value to the carriers not only in developing 
business and securing cargo, but in cooperating to assure delivery at the right 
place and the right time with documents in order. Weare aware that these latter 
activities are performed at least primarily for the shipper. Nevertheless, in 
innumerable instances, the forwarder has cooperated to prevent loss and delays 
to the carriers. For all of the services rendered them, the carriers have paid a 
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brokerage commission of 1144 percent and have considered it good business to do 
so. It is, of course, true that the activities and services of brokers vary widely, 
shipment by shipment, and in some cases they have done little to earn the brok- 
erage. This, however, is true of all forms of brokerage business. From the 
standpoint of the carriers, viewing the whole picture of the activities of brokers, 
but without breaking it down case by case, the brokerage paid is earned and is 
justly due the broker for the services rendered. 

We have reviewed H. R. bills 474, 479, 480, 6808, and 8382 (it being 
our understanding that No. 8382 is a substitute for 6808). 

While it is not included in the statement, I would like to say that we 
are not in favor of the repeal of the Bland Act. We feel that the 
forwarders whenever possible should do forwarding for Government 
agencies except when military cargo is involved. 

We have no objection to H. R. 479, as it is our feeling freight for- 
warders should be licensed; however, we also feel that, in addition to 
the licensing of freight forwarders, freight brokers should also be 
licensed, and that the Federal Maritime Board should be the adminis- 
trative agent for the licensing, control, and/or policing of, particu- 
larly, freight brokers. The steamship lines, as such, are not vitally 
interested in the freight-forwarding situation, except as it ties in with 
freight brokers. We think that any legislation, in connection with 
the licensing of freight forwarders, should take in freight brokers, 
as, in the final analysis, the steamship lines do not pay brokerage to 
freight forwarders but do pay brokerage to freight brokers. Com- 
pensation for freight forwarding is secured from the shippers and/or 
exporters, and not from the steamship lines, so any proposed legisla- 
tion should certainly cover freight brokers as well as freight 
forwarders. 

The question has been asked on many occasions : “What is a broker?” 
We believe a broker can be best described as one who, for a commission 
or fee, brings parties together and assists in negotiating contracts be- 
tween them. That’s what a freight broker does, in our opinion, either 
directly or indirectly. 

In discussing the matter with our attorneys, it is really felt that, 
under the 1916 Shipping Act, the Federal Maritime Board already has 
authority to license freight forwarders and/or freight brokers, and 
the Federal Maritime Board now has a registration system which, of 
course, simply goes to the extent of issuing registration numbers after 
the filing of a questionnaire. We believe the Maritime Board should 
be very careful in the licensing of freight brokers and should examine 
their qualifications, financial standing, and so forth, very, very care- 
fully before granting a license—as an example, an alleged freight 
forwarder having only a phone service, without any office to speak 
of. 

I might say, Mr. Chairman, that I was very much impressed with a 
number of the suggestions made here yesterday which would undoubt- 
edly strengthen the licensing. 

We think H. R. 479 is a good bill, and if it was further strength- 
ened, then we think it would be an exceptionally good step forward. 

In H. R. 480, we do not like the 60-percent brokerage, and I mean, 
of course, 60-percent applicable brokerage and deductible from the 
freight bill, as we believe it would certainly be the means of causing a 
lot of freight brokers, as well as forwarders, to fold up. If a large 
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company or even a small one desires to do its own forwarding, there 
is certainly some reason for it, outside of the brokerage situation. 

Reference H. R. 8382, we desire to make the following comments: 

1. This bill is offered as an amendment to the Shipping Act of 1916, 
by adding a new section 43. It provides in subsection F that other 
sections of the 1916 act applicable to freight forwarders shall continue 
to be applicable to forwarders licensed ‘under the new section. The 
1916 act has included forwarders in the “other persons” subject to 
the act, by virtue of which the Board obtained jurisdiction over for- 
Ww arders. This jurisdiction continues as before except as amended by 
the » proposed new section. 

There would appear to be no basic objection to the provisions of 
H. R. 8382 which provide for licensing of freight forwarders and 
revocation of their licenses, but there is a basic objec tion to the attempt 
to regulate conferences by specific legislation. We refer to the pro- 
vision E which limits the power of conferences to prohibit payments 
for services to less than 114 percent of the freight. Assuming that 
this provision is intended to limit brokerage, it is only one of many 
conference activities; brokerage payments constitute only part of a 
much broader picture of conference activities, and it is suggested that 
any specific limitation of this kind would more appropriately be within 
the jurisdiction of the Maritime Board in view of the fact that there 
would be more flexibility. When attempts to regulate conference activ- 
ities are made by statute, the provisions are rigid and are not subject 
to relaxation or modification or even to interpretation, except by the 
courts. Furthermore, once on the statute books, no changes could be 
promptly made in the event of drastically changed conditions war- 

‘anting such. 

3. We have outlined above the position of these conferences with 
respect to the payment of brokerage. In our opinion, H. R. 8382 
would open the door for brokers to favor carriers who are more liberal] 
in the payment of brokerage and encourage abuses and practices of 
the very type which the bill is designed to prevent. A provision 
leaving full discretion with conferences and/or the carriers is good, 
except that, certainly, the conferences should be the judge of what 
amount their members pay. Individual carriers should be considered 
the same as conferences—same regulations should apply. 

I would like to mention right there that I believe the five gulf con- 
ferences, particularly in view of the friendly relationship over the 
years that they have had with brokers and forwarders, could well set 
up a brokers’ committee and deal with the brokers and settle things 
to their mutual satisfaction. 

As an example of that, Mr. Chairman and the committee, we have 
a cotton rate committee. We deal with approximately 500 cotton 
exporters. We sit down and talk with them and we agree on rates and 
conditions. Out of the approximately 500 exporters, 499 cotton export- 
ers have gone along and seen eye to eye with the conferences due to 
the mutual sitting down and settling the problems. 

: think that could be well done with the brokers. 

It is suggested that, in any statute or rule governing the payment 
of Tickenae emphasis should be put not on the matter of the pay- 
ment to the broker, but on the prevention of rebates or the performance 
of free forwarding services for the shipper. 
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I do understand that in the licensing of freight forwarders that free 
forwarding services will be eliminated or attempted to be eliminated, 
which is certainly a good thing. 

5. As the bill is now written, it appears to regulate payments by 
carriers for freight-forwarding service rather than the payment of 
brokerage. Note the definition of “independent foreign freight for- 
warder” in paragraph G-1, which does not mention brokerage, but 
refers only to freight-forwarding services. It is entirely possible that 
the forwarder could or would also demand payment for brokera 
services. The bill should, at least, make it plain that the payment is 
for brokerage services and any other incidental services of a freight- 
forwarding nature. 

6. The bill in no way regulates brokerage payments to foreign 
freight forwarders. As long as the forwarder is not doing business 
in this country, the bill does not touch him. 

We have certain incidents and they have been reported to the Federal 
Maritime Board and they were reported to your subcommittee by my- 
self to Mr. Warren, bringing out such cases where brokerage was paid. 

If you notice, he states “and was also paid in a foreign country,” 
and the information was from very reliable sources that part of the 
brokerage paid in a foreign country on an export from a gulf port 
was rebated to the importer. 

7. Previous investigations have brought to light practices of brokers 
and forwarders which are detrimental to the industry, and it is pre- 
sumed that any law would seek to eliminate these practices. In our 
opinion, H. R. 8382 does nothing of the sort. It only strengthens the 
hands of unethical brokers and would tend, in our opinion, to per- 
petuate, rather than eliminate, undesirable practices. 

8. In summary, the provisions of the bill, aside from establishing 
provisions for licensing, are all in favor of the forwarder and, in 
practical effect, forces the carriers to pay them at least 114 percent of 
the freight, whether they want to or not. As far as our five gulf 
conferences are concerned, we want it plain that we want to pay broker- 
age. We do not want to stop it but we want the bill to go as far as it 
can. It appears to deal only with “forwarding” services and does not 
deal with brokerage, possibly opening the door for enforcing an 
additional demand for payment of brokerage. 

In hearing the testimony of the gentlemen preceding me from the 
various forwarding associations, I do not think that is the intent of 
the bill, but I do think that the bill should clearly spell that out when 
it is in form to go before Congress. 

It corrects none of the evils shown to exist in the industry, and it 
does nothing to regulate or eliminate the payment of brokerage in 
foreign countries. 

Thank you, gentlemen. 

Mr. Tuomeson. Thank you, Mr. Cocke, for a very concise statement. 

Are there any questions ? 

Mr. Kiuczynsxt. I have no questions. 

Mr. Tuomrson. Mr. Allen? 

Mr. Auten. Mr. Chairman. 

Mr. Cocke, on page 2 you refer to the fact that the freight forwarders 
do perform services which assure delivery at the right place and right 
time with documents in order and so forth, which is in part a service 
to the carrier. 
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Could you give any estimate of the nature of services that a for- 
warder performs which, in the absence of a forwarder, the carrier 
would perform and the amount of expense or additional help a car- 
rier might need if there were no forwarding service available? 

Mr. Cocker. Well, if there were no forwarders I think, Mr. Allen, 
we would have to set up quite a large department in our organization 
to take care of the forwarding. 

There are numerous details and these details seem to grow day by 
day with additional restrictions, additional things asked for by our 
Government and other governments. 

I would say that in our organization, to properly do the forwarding 
for the services we have to the various countries that, in New Or- 
leans alone, we would probably have to take on 15 to 20 additional 
clerks. 

I do not have any actual figures as to what it would cost us, but I 
think it would be a very, very large amount and we would much prefer 
not to do any forwarding. We have not done any forwarding except 
in rare instances over the years, possibly at ports where there were 
no forwarders and we had an agent. 

Mr. Auten. For the record, would you state the nature of some 
of these services that these additional clerks would do? 

Mr. Cocker. Particularly tracing of cars, the ordering out of cars, 
the many documents that the forwarders prepare, such as the bills 
of lading, export declarations, at times certificates of origin, and a 
number of other details. 

Mr. Auten. Could you tell us whether the amount that it would cost 
the company to put in those extra clerks would approximate the 114 
percent that you customarily pay ? 

Mr. Cocke. No, I think practically that it would be less but it would 
be troublesome and I frankly do not believe that a steamship agent 
should properly represent a shipper. In the forwarding details, as 
in the receiving of cargo, there is at times damage to cargo, and I do 
not think that a steamship line, as honest as it might be, would be 
entirely unbiased in taking exceptions and things of that kind. I 
would rather have a forwarder do that even though it might cost 
us a little more money. 

Mr. Auten. What you are saying adds up to a statement, I think, 
that the amount paid a forwarder is not an unnecessary burden on 
commerce, 

Mr. Cocks. No, it is not an unnecessary burden. 

Mr. Auten. You mentioned that the Bland Act should not be re- 
pealed. I am assuming that you think that the principle involved 
should be maintained rather than the act itself should not be possibly 
amended or changed. i 

Mr. Cocke. That is correct. I think that the forwarders should, 
whenever possible, be named by the Government as forwarders. 

I also think that the Government agencies ought to pay a forward- 
ing fee for what they get out of it. 

Mr. AtLen. On page 3 you mention that H. R. 479 should be ex- 
tended to brokers as well as forwarders. I only have the draft. 

_ Mr. Cocke. No, I did not say 479. I said that we were very much 
in favor of 479 from a licensing viewpoint and I thought that the 
Boykin bill, so to speak, 8382 should also be applicable to freight 
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brokers; in other words, a freight broker should be licensed as well 
as a freight forwarder. 

Mr. ALLEN. The question was preliminary. 

I notice in one definition that one of the services included in forward- 
ing was mentioned as “the solicitation or securing of the cargo for 
the ship or the booking of or otherwise arranging for space for such 
cargo.” 

Does that include freight brokers, in your opinion ? 

Mr. Cocxr. That is a function, in our opinion, of the freight broker 
not the freight forwarder. 

Mr. Aten. If the freight forwarder is defined as one who performs 
this service, potentially the law would then include a freight broker, 
would it not? 

Mr. Cocker. That is correct; yes, sir. 

Mr. Auxen. I think you referred to the provision in paragraph E. 
That has to do with the payment of 114-percent brokerage and a 
prohibition against a conference having a provision in its agreement 
that would prevent the payment of brokerage below that amount. 

There has been some talk that it should be enacted into law that a 
conference have a right to agree either to pay a definite brokerage 
or limit the brokerage or to agree not to pay any brokerage at all. 

Do you think any of that sort of legislation should be included in 
some proposal that the committee should make? 

Mr. Cocke. I think so. 

Mr. Auten. What would you propose? 

Mr. Cocker. Well, we would propose that a conference through the 
Maritime Board as well as individual lines be permitted to pay a 
brokerage. We think, from our viewpoint, that 114 percent is emi- 
nently fair. However, we do think that, if some extenuating circum- 
stances happen, we might lower that. I do not think we would. 
Brokerage has been paid in the gulf conferences as far as I can recall 
long hefens World War I and, to show how the conferences felt, 
cotton as you know is one of our important commodities. A lot of it is 
grown in Congressman Thompson’s district. That is one of our 
biggest commodities. Before World War I rates became greatly de- 
pressed. The rate to Japan, for example, was 25 cents a hundred 
pounds and in other directions 30 cents. Taking 25 cents, with a bale 
weighing 500 pounds, that is a dollar and a quarter a bale freight. 
One and a quarter percent of a dollar and a quarter was not much. 
So the conferences, after considering with the freight brokers, made a 
brokerage of 5 cents a bale. That was fine. Then, of course, when 
rates went up to $1.60 and $2, it was very, very low, so that the con- 
ferences on their own increased the brokerage from 5 cents a bale to 1144 
percent so that we played fair with them. 

That would be the intent as far as our conferences all down the 
line, if the situation changes, to make certain adjustments. 

We think that we should not be legislated out of doing that provided 
we do it fairly. 

Therefore, I would envision our conferences forming a brokers’ com- 
mittee and dealing with the brokers and discussing and settling mat- 
ters of that kind, but I do not think it is fair or equitable to be tied 
down and say, “That is the statute ; you cannot do anything else,” if the 
conferences wanted it. 
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Mr. Auten. To get your viewpoint, first, I take it that you would 
think that the law should be that a conference might have a pro- 
vision in its agreement if it wished to do so that no brokerage should 
be paid by any conference member or might have a provision for the 
payment of brokerage in accordance with anything you might agree 
on, in other words, a free open field to put into your conference any 
provision that you could get approved ? 

Mr. Cocke. I do not go along with no brokerage at all. 

Mr. Auten. I do not mean as a matter of paying it. I mean as a 
matter of what you could do if you wanted to do so in a conference 
agreement. 

Mr. Cocker. I think that is a fair statement except that we would 
not want anything in the statute that you could not pay brokerage. 
We think that would be unfair. 

Mr. Auten. To put it another way, do you think that a conference 
agreement should be able to provide for any concerted action that an 
individual operator might take for himself ? 

Mr. Cocker. Well, I think going along those lines, Mr. Allen, that 
individual lines should not have any more freedom than the con- 
ferences have up to a certain extent. 

There are instances where certain conferences have increased the 
payment of brokerage from 114 percent to, say, 5 percent, and they 
have done that on the basis that outside lines have had no restrictions 
and, as I understand, have gone as high as 714 to 10 percent, which is 
certainly excessive and in my opinion not in the interests of the com- 
merce of the United States. 

I think that law, if possible, should prevent that. 

Mr. Auten. I think we are talking about two different things. You 
are talking about whether you ought to pay brokerage or not. I am 
talking about whether you should have the right to pay it as a con- 
ference or agree not to pay it as a conference. 

Mr. Cocke. I think we should have the right to pay it. 

Mr. Auten. Should you have the right to agree not to pay it ? 

Mr. Cocke. We have that right now but, of course, from our stand- 
point we would never take advantage of that right. 

Mr. Aten. I know that, but what I am trying to get at is whether, 
under the laws that exist and the uncertainty that seems to come out 
of a variety of decisions, we now have under existing law a definite 
right to agree as a conference not to pay brokerage. 

Mr. Cocker. Well, I would say this: From my standpoint I think 
that you should give the conferences the right to pay brokerage. As 
far as the right not to pay brokerage, I do believe that that is not fair 
to the brokers. 

Mr. Atiten. That gets down, I think, to whether we should not 
have a provision in the law like this 114-percent provision but leave 
the 114 percent subject to regulation. What you are saying is that 
there should be some prohibition against concerted action not to pay 
brokerage. 

Mr. Cocker. I think that would be all right. 

Mr. Atien. One other thing. If this matter is left to the regu- 
lation of the Maritime Board, do you believe that there will be an 
amount of litigation, such as seems to have been the case in the past 
according to the forwarders, that would be an undue burden upon 
the forwarding industry ? 
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Mr. Cocxr. Well, of course, it has been over the past 13 or 14 years; 
but I am always one of those that is hopeful that finally we could get 
down to brass tacks and work out something that will prevent liti- 
gation. 

Mr. Aten. This, of course, is an effort to do it. 

What I am trying to find out is whether this is the right effort. 

Mr. Cocksr. We are not opposed to the Boykin bill or any of the 
other bills, but we do think that there should be certain things added 
or taken out as I have expressed. 

I think that with a clear-cut directive to the Maritime Board by 
Congress through your committee that it can function satisfactorily. 

Mr. Auten. Thank you, Mr. Chairman. 

Mr. THomrson. Mr. Glenn. 

Mr. Guenn. Mr. Cocke, the previous witnesses on behalf of the 
freight forwarders have not drawn any line of demarcation between 
the duties of the freight forwarder and what you call a broker. Is 
there some wish on the part of the carriers to draw a line of demarca- 
tion—to draw such line? 

Mr. Cocke. I think either Mr. Townsend or Mr. McCarthy put into 
the record certain duties which they thought should be done by the 
freight forwarders to entitle them to brokerage. I think that some- 
thing could be incorporated in the licensing and stipulation of the 
duties of a freight broker insofar as assisting the steamship lines in 
addition to brokeri ing directly or indirectly the cargo. 

Mr. Guienn. The steamship lines consider the freight forwarders 
as brokers insofar as the duties that they perform for you? 

Mr. Cocke. That is right, as a broker. I would like to supplement 
our remarks. I do think that something should be tried or attempted 
in some way or other as far as freight brokers in foreign countries 
are concerned. I do not know what can be done or whether anything 
can be done, but it is a bad practice. 

Mr. THompson. Isthere anything further? 

Mr. Guenn. I have nothing further. 

Mr. Txuompson. Do you know of any payments made by your com- 
pany to a freight broker who has not done any of the forwarding 
services at all? 

Mr. Cocker. There may have been. There probably has over the 
years, Mr. Thompson. 

Mr. Tuompson. In the event that freight forwarders would not 
be allowed to do any brokerage business at all, would you favor that 
and allow your own agents to do the brokerage services as far as the 
booking service is concerned ¢ 

Mr. Cocke. Our traffic people all the way down, including interior 
offices, solicit cargo very actively through the brokers and through 
the shippers. They do not collect any brokerage. They are on a 
salary, not a commission basis, and they are not involved insofar as 
brokerage at all. 

Mr. THompson. Do you know whether your company or any of the 
affiliated-carrier companies ever make any payments that constitute 
a payment of brokerage which are not charged on your books as 
a payments? 

Mr. Cocker. As far as our company is concerned I can say that 
everything that we have paid or will pay is definitely on the books. 
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Mr. Tompson. Do you know of any such activities existing in any 
of the carriers of payments made to agents for entertainment or other 
things? 

Mr. Cocke. I do not. I have just come back from Memphis where 
we reached an agreement with the cotton people and we do entertaining 
up there but we » do it as a conference group rather than individually, 
and each of us pays our pro rata of the expenses incident to enter- 
taining the shippers. That is on a big convention. 

As far as general entertaining is ~ concerned, I know that as far 
as our company is concerned every nickel we spend must be accounted 
for and an expense account put in. I think most of the lines do the 
same thing. 

Mr. Tuomrson. Thank you, Mr. Cocke. 

If there are no further questions, I assure you that your testimony 
will be considered by the subcommittee in its determination of a 
course of action. 

Mr. Cocke. Thank you very much. 

Mr. Tuompson. Do you have anything to add, Mr. Carlys? 

Mr. Cartys. No. 1 want to bring out that Mr. Cocke was elected 
as our spokesman. I have nothing to add to what Mr. Cocke has al- 
ready said. I am here representing the conferences to see that every- 
thing is carried out. 

Mr. THompson. We appreciate your coming and giving us this 
testimony. 

Mr. Cartys. Thank you very much. 

(The following was furnished for insertion :) 


GuLF SouTH AND BAst AFRICAN CONFERENCE 
H. A. Carlys, Chairman 


American : Lykes Bros. Steamship Co., Inc. 
2 member lines: Java Pacific Line (foreign, inactive) and 1 American line. 


GULF SCANDINAVIAN AND Batic SEA Ports CONFERENCE 


H. A. Carlys, Chairman 
American : 
Lykes Bros. Steamship Co., Inc. 
Scandinavian American Line (foreign). 
Wilhelmsen Line (foreign). 
Swedish-American Line (foreign). 
8 member lines: 1 American and 3 foreign. 


Gutr UNITED KINGDOM CONFERENCE 


H. A. Carlys, Chairman 

American: 

Lykes Bros. Steamship Co., Inc. 

Waterman Steamship Corp. 

Bloomfield Steamship Co. 

States Marine Corp. 
Foreign: 

Harrison Line. 

Holland-America Line. 

Cunard Steamship Co. 

Seven member lines: 4 American and 3 foreign. 
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GULF-MEDITERRANEAN PorTS CONFERENCE 


H, A. Carlys, Chairman 

American: 

Lykes Bros. Steamship Co., Inc. 

States Marine Corp. 

Isthmian Steamship Line. 

Levant Line. 

Central Gulf Steamship Co. 

Bloomfield Steamship Co. (inactive). 

Prudential Steamship Corp. (inactive). 
Foreign: 

Hansa Line. 

Creole Line. 

Zim-Israel-America Line. 

Hellenic Line. 

Concordia Line. 

Blue Funnel-Java-New York Line. 

Fernville-Mediterranean Line. 

French Line (inactive). 

Nervion Line. 

Ellerman & Bucknall. 

Associated Lines (inactive). 

Leif Hoegh & Co., American Line. 

Khedivial Mail Line (inactive). 

Eckert Line (inactive). 

Seven American lines, and 13 foreign lines, a total of 20 lines, of which 6 are 
inactive. 

GULE-FRENCH ATLANTIC HAMBURG RANGE FREIGHT CONFERENCE 
H. A. Carlys, Chairman 

Foreign : 

Armement Deppe. 

French Line. 

Holland American Line. 

Ozean Stinnes Line. 

Hamburg American Line. 

North German Lloyd. 

Wilhelmsen Line. 

Swedish America Line. 
American: 

Lykes Bros. Steamship Co., Ince. 

Waterman Steamship Co. 

States Marine Corp. 

Bloomfield Steamship Co. 

Twelve member lines : 4 American and 8 foreign. 

Mr. Tuompson. We have only just a few minutes. 

Is Mr. Burley, chairman of the Latin American Freight Conference, 
here this morning ? 

Mr. Burley, I am sorry about the limitation on time. I hope that 
you can give the committee whatever brief comments you will and I 
assure you that the balance of your statement will be made a matter 
of record and studied by the subcommittee. 

Mr. JAmes. My name is Leonard James, counsel for Mr. Burley, Mr. 
Chairman. We do not have a prepared statement. I was wondering 
in view of the shortness of time, since Mr. Burley will speak ad lib, 
as it were, if possibly you might take another witness. 

I believe Mr. Killefer has a short statement, whereas Mr. Burley’s 
would be a little longer. We would prefer not to be interrupted if it 
would be convenient for the committee. 

Mr. THomrson. You would rather return tomorrow morning ? 
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Mr. James. Yes, sir. 
Mr. Tuomrson. That is satisfactory to the committee. 
Mr. Tom Killefer of the Pacific Westbound Conference. 


STATEMENT OF TOM KILLEFER, COUNSEL, OF LILLICK, GEARY, 
WHEAT, ADAMS & CHARLES, WASHINGTON, D. C., REPRESENTING 
PACIFIC WESTBOUND CONFERENCE 


Mr. Kiterer. Pacific Westbound Conference, an association of 
steamship companies operating from the west coast of the United 
States to ports in the Far East, respectfully asks leave to submit its 
views to the subcommittee of the Committee on Merchant Marine and 
Fisheries upon the bills relating to foreign freight forwarders. 

This conference’s position hereafter stated has been arrived at pur- 
suant to its procedures which require a concurrence of not less than 
two-thirds of its voting members and does not necessarily reflect the 
views of all of its members. 

We are opposed to H. R. 8382, H. R. 6808, and H. R. 10427. These 
three bills purport to be legislative proposals for the licensing of for- 
eign freight forwarders. However, each bill includes provisions in- 
tended to prevent the payment of brokerage fees to freight forwarders 
of less than 114 percent of the freight charges, and these bills ex- 
pressly prohibit protective agreements of carriers not to pay brokerage. 

Several steamship conferences on the west coast, prior to the much- 
disputed decision of the Maritime Commission in docket 657, had his- 
torically followed the practice of not paying brokerage to freight 
forwarders. In docket 657, the Maritime Commission held that an 
agreement of carriers prohibiting the payment of brokerage of less 
than 114 percent was unlawful in that it was “detrimental to the com- 
merce of the United States.” 

The provisions in the above bills relating to brokerage quite obviously 
have for their purpose the securing of a congressional sanction and 
guaranty of commissions and fees. This would, in effect, remove from 
the Federal Maritime Board the power to change the terms of its 
decision in docket 657. The result would be to give the freight for- 
warders greater economic power and to prevent a future Federal Mari- 
time Board from reaching a conclusion that payments of brokerage to 
freight forwarders was not in the best interests of the foreign com- 
merce of the United States, 

We submit that provisions relating to payment of commissions are 
no proper part of licensing legislation. We think it is important that 
the licensing agency, the Federal Maritime Board, which is the admin- 
istrative agency charged with the administration of the shipping laws, 
should have a free hand in dealing with the licensing and regulating of 
freight forwarders. It would appear to us to be unwise to give con- 
gressional sanction to the payment of freight brokerage. A declara- 
tion of legislative policy upon the payment of fees is not logically 
called for by these legislative proposals and is objectionable for the 
further reason that it is likely to function as a springboard for the 
freight forwarders in obtaining excessive fees which are not related 
to the value of any services rendered. To have Congress determine 
minimum brokerage fees to be paid to freight forwarders would be a 
legislative anomaly. If the freight forwarders are to be licensed, as 
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we think they should be, then it is important that the agency charged 
with the licensing have a free hand to regulate and check abuses. 

This conference approves H. R. 479, the Thompson bill, for the 
reason that the bill provides for, and is confined to, provisions for the 
licensing of foreign freight forwarders. 

We oppose H. k. 480, because we think the crediting of a portion of 
brokerage to shippers who do not choose or elect to use freight forward- 
ers would be unwise and would be an unwarranted reduction of the 

sarriers’ revenues. The conference believes the decision to use freight 
forwarders should be at the discretion of the shipper and that the fees 
for their services should be borne by the parties benefited therefrom. 

Our members do not favor the repeal of section 217 of the Merchant 
Marine Act, 1936, as amended, which is commonly known as the Bland 
Act. 

Thank you for having permitted us to give vou our views upon these 
bills, which are the subjec tof your pr esent heari ings. 

Mr. Tuomrson. That will be taken under advisement and studied. 

Mr. J. F. MeArt, of the Pacific Coast European Conference. 

Mr. McArr. Might I make the same request to appear tomorrow 
morning ¢ 

Mr. THompson. Mi eph A. Sinclair, director of the world trade 
and transportation department of the Commerce & Industry Associa- 
tion of New York. 

Mr. Stncrair. I think the time is insufficient for the statement I care 
topresent. T would prefer to wait until morning. 

Mr. Thomeson. Gentlemen, it could very well be that tomorrow will 
be another early day as far as the House of Representatives is con- 
cerned. Wemight even get a 10 o0’clock call. 

If there are no objections among the committee members, this com- 
mittee will come in tomorrow morning at 9 o’clock. It is our hope 
that we will have a full 2 hours although we are not certain. I would 
hate to cause some of you to go back over the weekend and perhaps 
return next week. 

We will attempt to wind up tomorrow and the committee will come 
in at 9 o’clock in the morning. 

If there is no further business, the committee will stand adjourned 
until tomorrow morning at 9 o’clock. 

(Whereupon, at 10:55 a. m., the hearing adjourned until 9 a. m., 
Friday, May 2, 1958.) 

(The following statements were furnished for insertion :) 


STATEMENT OF CONGRESSMAN Ropert P. Grirrin, NIntH District, MICHIGAN 


Mr. Chairman and members of the subcommittee, I urge that favorable action 
be taken on H. R. 8382, a bill which provides for licensing of independent foreign 
freight forwarders and the necessary administrative authority to implement and 
direct an effective licensing system. 

This legislation is needed to assure the orderly conduct of a very important 
part of our foreign commerce activities. Independent foreign freight forwarders 
now are required only to register with the Federal Maritime Board. This regis- 
tration serves only as a record of those engaged in foreign freight forwarding 
business and does not provide any method of assuring proper standards of service 
or operation. 

The proposed legislation authorizes the Federal Maritime Board to prescribe 
rules and regulations governing the licensing of independent foreign freight 
forwarders and to issue licenses to qualified applicants. Authority to suspend 
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and revoke licenses for cause is also provided. Certain safeguards are included 
for the benefit of the freight forwarders. Independent foreign freight forwarders 
who are duly registered with the Board at the time this legislation becomes 
effective are to have grandfather rights. They may obtain licenses, upon appli- 
cation, without having to satisfy the conditions required of new applicants rela- 
tive to licensing of individual members of the firm as foreign freight forwarders. 
Licensed forwarders will have adequate methods of protection and recourse in 
the matter of revocation of licenses under the proposed legislation. The Board 
is required to give notice in writing of proposed action to suspend or revoke a 
license, showing the specific grounds for such proposed action, and shall give 
notice of and hold hearings at which independent foreign freight forwarder’s 
rights to be heard, to cross-examine witnesses, etc., are protected. <A licensed 
forwarder may appeal a decision of the Board. 

A license is not to be required of anyone who is engaged in the forwarding 
of foreign freight in connection with the exports of his own goods and for his own 
account. 

Some control over the people doing business on the piers of the United States 
ports is needed for the benefit of all concerned. The provisions of this bill will 
aid in bringing some order into the business of foreign trade forwarding. The 
licensing system furnishes a means of weeding out irregularities and of prevent- 
ing fraud. The control exercised through the license revocation provisions will 
help to assure that restrictions regarding certain kinds of goods moving to and 
from designated areas are not bypassed. 

The proposed legislation will assist in developing better service through pro- 
motion of a uniform code of practice for importing and exporting. Uniform 
standards of service and operation of independent foreign freight forwarders 
would greatly assist the small concerns which are unable to subsidize a freight- 
forwardly company or to support their own freight-forwarding operations. 
Enactment of H. R. 83882 would assure the many smaller shippers of reliable 
foreign freight-forwarding service, as all licensed independent foreign freight- 
forwarders would be required to meet the same qualifications in order to obtain a 
license. 

Other advantages to be gained through this legislation are the correction of 
irregularities in foreign freight-forwarding and resolving some of the confusion 
which now exists in this area. Many customs and other brokers, freight solicitors 
for various transportation companies, and others now also perform the functions 
and services of foreign freight-forwarders, in addition to their principal 
occupations. 

Foreign trade and commerce is a very important segment of our economy, and 
the independent foreign freight-forwarder performs a vital and necessary func- 
tion in this commerce. Because of the importance of this service and because 
so many must depend upon forwarders in order to be able to ship their goods, 
we must have some method of assuring all concerned of the competence and reli- 
ability of those engaging in the business of foreign freight-forwarding. H. R. 
8382 will provide this method, to the benefit of the foreign freight-forwarding 
industry as well as of the public generally. It will bring order into these opera- 
tions. It will improve the service and help speed foreign trade and commerce. 
Enactment of this legislation should not be delayed. 


CONGRESS OF THE UNITED STATES, 
HovuseE or REPRESENTATIVES, 
Washington, D.C., May 1, 1958. 
Hon. T. A. THOMPSON, 

Chairman, Special Subcommittee on Ocean Freight Forwarders, House 
Committee on Merchant Marine and Fisheries, House Office Building, 
Washington, D.C. 

DEAR COLLEAGUE: I am writing to express my interest in the hearings now being 
held by your Special Subcommittee on Ocean Freight Forwarders. This sub- 
ject is, and has been for a long time, of great interest to many of my constitu- 
ents. They particularly favor H. R. 8382. 

This bill is patterned after the customs brokers licensing laws which have 
been in effect for many years and which have proved to be very satisfactory. 
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Passage of this legislation would be of great benefit to the freight forwarders 
throughout the United States and would prevent the problems that have arisen 
at regular intervals and the harassment of the industry by the Federal Maritime 
Board. 

Under the circumstances, I sincerely hope that when the hearings are con- 
cluded, the committee will find it possible to report H. R. 8382 to the full commit- 
tee at an early date, so that there will be time for House and Senate action on it 
during this session of Congress. 

Sincerely, 
Epwarp A. GARMATZ, 
Member of Congress. 
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FRIDAY, MAY 2, 1958 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON Ocean FreigHtr Forwarpers, 
OF THE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D. C. 

The subcommittee met at 9 a. m., pursuant to recess, in room 219, Old 
House Office Building, Hon. T. A. Thompson (chairman of the sub- 
committee) presiding. 

Present: Representatives Thompson, Allen, and Glenn. 

Staff member present: Robert H. Cowen, counsel. 

Mr. Tuomrson. The committee will come to order. 

Good morning, gentlemen. It is now 7 o’clock in Louisiana. I see 
we have lost some of our numbers. I hope we can get through as early 
as possible. 

The House is not in session as we thought it perhaps might be, but, 
if we get an early start, we will finish early, I hope. 

Counsel, do you have a statement you want to make? 

Mr. Cowen. Mr. Chairman, we have four letters here from the 
Steamship Freight Brokers Association, United States Borax & 
Chemical Corp., Bergen Shipping Service, and from Senator Beall, 
of Maryland, and they have asked that their letters be inserted in the 
record. 

Mr. THompson. Without objection, they may be made a part of the 
record at this point. 

(The letters referred to follow :) 

STEAMSHIP FREIGHT BROKERS ASSOCIATION, 
April 21, 1958. 
Mr. RosertT H. Cowen, 


Assistant Counsel, Committee on Merchant Marine and Fisheries, 
House Office Building, Washington, D. C. 


Dear Stir: In behalf of the members of the Steamship Freight Brokers Asso- 
ciation, we wish to make known to you our position with regard to the pending 
Boykin bill, identified as H. R. 8382. 

It is the position of our membership, by a majority vote, to support the Boykin 
bill. We will, if called upon, give expression to our support of this bill, which 
was introduced June 26, 1957, “To provide for licensing independent foreign 
freight forwarders, and for other purposes.” 

This association, in behalf of those of our members, acting as freight brokers, 
reserve the right to independence of action, insofar as their activities as brokers 
and who do not presently fall within the regulations of the Federal Maritime 
Board, as regards forwarders. 

The position of this association in this regard as relates to the Boykin bill, has 
been made known to the Honorable Frank W. Boykin, vice chairman of the 
House Committee on Merchant Marine and Fisheries, copy of which is attached. 


25272—58——_8 109 
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We will hold ourselves available to be heard in support of the Boykin bill and 
trust the position of our association will become part of the record in the course 
of hearings on this pending legislation. 

Respectfully, 
S. F. Coron, President. 


JANUARY 28, 1958. 
Hon. FRANK W. BoykKIN, 
Vice Chairman, House Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

DEAR Siz: We are writing to urge the enactment of the bill which you intro- 
duced on June 26, 1957, “To provide for licensing independent foreign freight 
forwarders, and for other purposes.” 

It appears to the Steamship Freight Brokers Association, the oldest such 
association in the country, having been established in 1885, that your bill provides 
long needed legislative recognition of the position of responsibility which the 
independent foreign freight broker and forwarder occupies in the commercial 
life of the Nation. By setting up licensing procedures the bill, if enacted, will 
help protect the public from unqualified and irresponsible persons entering and 
continuing in this field. 

Your bill, particularly in section 43 (a) thereof, also protects the licensed 
independent foreign freight broker and forwarder from any who would seek to 
discriminate against him by concerted limitation on compensation to an amount 
less than 1% percent of the total freight charges. 

It is the opinion of this association that your bill is clear and lucid in its 
language and in its provisions, and should go far to reduce the confusion which has 
long existed in this field. We, however, respectfully suggest that a possible 
ambiguity could be eliminated by adding the word “brokers” in the title of the 
bill and in all instances where the term “independent foreign freight forwarders” 
has been used. As so amended the bill would state that its purpose is “to provide 
for licensing independent foreign freight forwarders and brokers.” The term 
“broker” as well as “forwarder” has been used by many in this field for many 
years, and we are certain that it is your intention that all persons who engage 
in forwarding were meant to be included within the purview of the bill, whether 
they call themselves “forwarders” or “brokers.’ 

We wish you success in obtaining the enactment of this bill. 

Respectfully, 


S. F. Coron, President. 


UNITED STATES Borax & CHEMICAL Corp., 
Paciric Coast Borax Co. DIvIsIon, 
Los Angeles, Calif., April 15, 1958. 
Hon. T. A. THOMPSON, 
House Office Building, 
Washington, D.C. 

Dear Mr. THoompson: Enclosed is a copy of my letter today to the Los Angeles 
Cahmber of Commerce dealing with H. R. 8882 and H. R. 10427, to which we are 
opposed. The bills you introduced, H. R. 474 to repeal the Bland Act and H. R. 
479 regarding licensing of freight forwarders, plus Federal Maritime Board’s 
proposed revision of General Order 72, are ample and proper to do what is 
necessary and should be adopted. 

If they are adopted there is no need for H. R. 480 to permit a shipper booking 
direct to collect 60 percent of the going brokerage rate. Hence I do not at the 
moment support H. R. 480. Obviously, however, if the other bills fail and, as 
outlined in the attached, the carriers are forced to pay brokerage, then we cer- 
tainly would want H. R. 480 passed to give us some equity. 

Keep up the good work. 

Very truly yours, 
T. R. STETsoN, 
Manager, Export Sales Department. 





= 
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UNtrep States Borax & CHEMICAL CorP., 
Paciric Coast Borax Co. DIVISION, 
Los Angeles, Calif., April 15, 1958. 
Mr. E. D. FLAHERTY, 
Chairman, Maritime Committee, 
Los Angeles Chamber of Commerce, 
Los Angeles, Calif. 

DeaR Mr. FrLAneRtTY: Before taking action in connection with the Boy- 
kin bill H. R. 8382 and the companion bill H. R. 10427, let us first define the 
issues. The crux of the matter is found in section (3) designed to prohibit 
steamship conferences from adopting rules which would prohibit common car- 
riers by water from exercising their so-called managerial discretion in regard 
to payment of brokerage up to 144 percent. Since this managerial discretion 
is a myth, as will be recited below, the real question is whether we are going 
to vote to force steamship companies to pay brokerage to freight forwarders, 
who are selected by the shippers and regardless of whether the carriers feel that 
they are getting anything for their money. 

Ireight forwarders who are agents of the shippers, and who are employed by 
some shippers (not by all) do control routing and booking on substantial ton- 
nages entrusted to them by their principals, the shippers, for booking and 
clearance. Obviously if one carrier in a trade elects to pay brokerage, the 
others must also do so to be competitive, regardless of their wishes; or else 
the carrier who does pay will get a far greater percentage of cargo than those 
who don’t. That is only a matter of human nature. Hence the so-called 
managerial discretion does not in fact exist. The steamship lines are per- 
mitted by the Shipping Act to form conferences for adoption of uniform equi- 
table rates and rules to prevent disastrous and chaotic rate cutting, to the 
detriment of the shipping public as well as themselves; and they should like- 
wise be permitted to adopt rules, where necessary in circumstances like this, 
to prevent unwarranted dissipation of their revenues. 

And if this legislation is adopted I don’t think it will stop at 144 percent of 
the freight money. At least one conference on the Atlantic coast is paying as 
high as 5 percent, and the spiral is bound to be upward. Hundreds of thou- 
sands of dollars are involved; and in the end the money has to come from 
the shippers and consignees by increases in the steamship rates. It is just 
simple economics that any such expense has to be recovered somewhere and 
there is no one to pay but the cargo owner. 

Shippers have complete freedom of choice as to whether they want to handle 
their bookings and customs clearances themselves, or engage a freight forwarder. 
The steamship lines have nothing to say about this. Hence, when a shipper 
decides to engage a forwarder, he should pay the full expense himself. The 
carrier should not be forced to contribute. 

A House subcommittee under Congressman T. A. Thompson a couple of years 
ago conducted exhaustive investigations into freight forwarding practices and 
brokerage, and found many abuses. I am sure that the legitimate freight 
forwarders are just as anxious to correct these abuses as anyone alse. Legis- 
lation was introduced by that committee to take care of the matter, and if that 
is passed nothing further is needed. That legislation and rules proposed by 
the Federal Maritime Board at the behest of the committee does everything 
that is necessary to put the matter to rights; and it does not contain any provi- 
sion such as the Boykin bill to, in effect, force carriers to pay brokerage. On 
the contrary, recognizing that the forwarder is agent of the shipper, this com- 
mittee’s recommendation restricts payment of brokerage to bona fide brokerage 
services and prohibits brokerage where the forwarder books cargo as agent of 
the shipper—which is the case practically all of the time. Hence the findings 
of this committee after extensive hearings are substantially the same as the 
above, i. e., forwarder is the shipper’s agent and should be compensated by the 
shipper. 

We book cargo the same as the forwarders do for their principals, but we as 
the cargo owner canont collect brokerage. There is no difference, i. e., when we 
are prohibited by law from collecting, another shipper’s agent should not collect. 

Consequently I urge the Maritime Committee to express opposition to these 
bills. There is ample power in the Federal Maritime Board and/or in legisla- 
tion proposed by Mr. Thompson’s committee to take care of the other matters 
outlined in this Boykin bill H. R. 8382 and H. R. 10427. 
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Aside from the major objection that passage of this bill would force pay- 
ment of brokerage, there is another serious objection on page 3, section (a). 
The way this is framed now, a strict construction would mean that if a shipper 
sold f. a. s., for example, he might be forced to engage a forwarder whether 
he wanted to or not, because under present language it could be held that the 
merchandise was not his own. I don’t think the forwarders or proponents of 
the legislation really intended this; but legislation once passed has to be con- 
strued by the courts according to its language, not on the basis of what is 
thought someone intended. If this read “* * * nothing in this section shall 
be construed to authorize the requiring of a license as an independent foreign 
freight forwarder in the case of a person doing the forwarding in connection 
with merchandise he has sold,” the objection would not exist. Certainly any 
merchant is entitled, if he desires, to handle all the customs clearance and 
booking details on anything he has sold, regardless of terms of sale; and the | 
present wording, “in connection with the exportation of his own merchandise for 
his own account,” leaves a lot of room for argument as to just when and when | 
not a shipment is for his own account. 

This is just another reason why this bill should not be adopted. Copies 
of this are being distributed to the members of the Maritime committee. 

Very truly yours, 
T. R. STETSON, 
Manager, Export Sales Department. 


BERGEN SHIPPING SERVICE, 
New York, N. Y., April 22, 1958. 
COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
House of Representatives, Washington, D. C. 
(Attention of Special Subcommittee on Ocean Freight Forwarders.) 

Sirs: We wish to submit our views for the record in connection with the hear- 
ings scheduled for April 29. 

The Federal Maritime Board, as the agency entrusted by the Congress with 
the regulation over ocean freight forwarders, has deliberately made itself impo- 
tent as a regulatory body. Nevertheless, it should have been instructed to gather 
the facts necessary to a proper determination of the problems that confront the 
industry. 

The freight-forwarder groups sponsoring these bills, and who have succeeded 
in arranging for these hearings to avoid the investigation by the Federal Mari- 
time Board, are those chiefly responsible for the type of control we now have, 
for their members have most to gain from a continuance of the present lack of 
regulation. 

Licensing cannot be more effective in eliminating industry evils than a registra- 
tion system. What is needed is a General Order 72 actually designed for effec- 
tive regulation and followed up by an honest, thorough system of control that 
will hit hard and heavy at the violators. 

The freight-forwarder groups desire licensing as a means to eliminate the com- 
petition of newcomers and small firms; they want to gain for themselves a 
monopoly of the industry and the right to control it through conferences and 
other devices in alliance with an amenable regulatory body. 

What this industry needs is a thorough housecleaning, starting with the Fed- 
eral Maritime Board. Your subcommittee should direct its efforts in that direc- 
tion and not allow itself to be made a cat’s-paw. 

Very truly yours, 
HYMEN I. MALATZKY. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
April 9, 1958. 
Hon. T. A. THOMPSON, 
Chairman, Subcommittee on Ocean Freight Forwarders, 
House Office Building, Washington, D. C. 

My Dear CONGRESSMAN THOMPSON: We have enclosed, for your information, 
and at the request of constituents of mine, a copy of a letter from them to us 
urging passage of H. R. 8382, which we understand is to be heard by your sub- 
committee on April 29 and 30 and May 1. If it is consistent with the policy of 
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your subcommittee, we would appreciate your having this letter made a part of 
the committee record on H. R. 8382. 
I shall look forward to the time when we in the Senate might have this bill 
before us for action. 
With all good wishes, I am, 
Sincerely yours, 
J. GLENN BEALL. 


3ALTIMORE CUSTOMHOUSE BROKERS & FORWARDERS ASSOCIATION, 
Baltimore, Md., March 31, 1958. 
Hon. J. GLENN BEALL, 
United States Senate, Washington, D. C. 

Dear SENATOR BEALL: There has been introduced in Congress H. R. 8382, and 
is presently before the Committee on Merchant Marine and Fisheries, entitled 
“A bill to amend the Shipping Act of 1916 to provide for licensing independent 
foreign freight forwarders, and for other purposes.” 

This association has 15 members out of the 22 freight forwarders as listed by 
the Maryland Port Authority, and employs over 150 persons. 

Our association is in favor of the passage of H. R. 8382 and we respectfully 
request that you address a commninication to the Honorable Herbert C. Bonner, 
chairman of the Merchant Marine and Fisheries Committee, and the Honorable 
T. A. Thompson, chairman of the Subcommittee on Forwarders Legislation, 
advising them of your interest in seeing that this bill is passed. 

It means a great deal to our industry throughout the entire United States and 
will prevent the problems that have been arising at regular intervals and 
harassment of our industry by the Federal Maritime Board. 

This bill is patterned after the customs brokers licensing laws which have 
been in effect for many years and have been most satisfactory, with little or 
no problems arising under the Customs Brokers Licensing Act. 

We will appreciate receiving copies of the letters you address to Messrs. 
Bonner and Thompson. 

Many thanks for your interest in our behalf. 

With kindest personal regards from the writer. 

Yours very truly, 
CuHar_es A. Masson, President. 


Mr. Tuompson. This morning we have, I think, Mr. R. F. Burley, 
chairman of the Latin American Freight Conferences. 

Will you take the witness chair, please, Mr. Burley, and, for the 
record, state to the reporter your name and affiliation. 


STATEMENTS OF RAMOND F. BURLEY, CHAIRMAN, LATIN AMERI- 
CAN FREIGHT CONFERENCES; AND LEONARD G. JAMES, CON- 
FERENCE COUNSEL 


Mr. Burtey. I am Ramond F. Burley. I am chairman of the 
Latin American Freight Conference, located on the Pacific coast. 

I am accompanied here by our conference counsel, Mr. Leonard 
James. 

In this proceeding I am representing certain of our Latin Ameri- 
can conferences; namely, the Pacific Coast-Mexico Freight Confer- 
ence, the CAPCA Freight Conference, which is Central America, 
the Pacific Coast-Panama Canal Freight Conference, the Pacific- 
West Coast of South America Freight Conference, the Pacific Coast- 
Caribbean Seaports Conference, and the Pacific Coast-River Plate 
Brazil Conference. 

The collective membership of those conferences comprise 25 differ- 
ent steamship lines. 

Mr. THomrson. May I ask, Mr. Burley, were you authorized to 
speak for all of these lines in these conferences ? 
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Mr. Burtry. I was authorized by formal conference action to speak 
for them and also for conference counsel to appear on behalf of those 
member lines in this proceeding. 

Mr. Tuomrson. Thank you. You may proceed, Mr. Burley. 

Mr. Burtey. I would like to say, first off, Mr. Chairman, that our 
member lines wish me to express to you and your committee their 
appreciation for the very constructive efforts put forth after the hear- 
ings and during the hearings of 1956, and the results as demonstrated 
by the Bonner report of July 26, 1956. 

We are likewise quite appreciative of your invitation to appear 
here today and present supplemental testimony to that presented in 
1956 and make our comments on the bills that are now before your 
committee. 

As to H. R. 474, the repeal of the Bland Act: We agree whole- 
heartedly with the observations of the Bonner report, and agree that 
it was strictly a wartime measure and that it should be repealed. 

As to H. R. 479, the Thompson bill, we approve quite thoroughly 
of the licensing system, and believe that the bill that has been intro- 
duced is a step in the proper direction to solve that troublesome 
matter. 

It is our wish that in the passage of that bill there be incorporated, 
by directive, a definition as to what is freight-forwarding service and 
what is brokerage service, because that has been the most confusing 
situation throughout all our problems arising from docket 657. There 
is a definition of the two in the revised General Order 72. 

The Bonner committee report similarly pretty well draws the dis- 
tinction between the 2, and it seems to us that in a licensing bill 
there should be a definite distinction between what is contemplated 
by the 2 services. 

Mr. Tuomeson. Do you not believe, sir, that the definition as stated, 
beginning on line 6 of the bill and going into the next page, would 
be broad enough or concise enough to cover the definition of a freight 
forwarder or broker ? 

Mr. Burry. The definition for freight forwarder is satisfactory, 
but I don’t observe the definition as to a broker. 

Mr. THompson. Nearly every case I have found shows the term 
to be synonymous. It is hard to tell when you are one or the other. 

Mr. Burry. The decision of the court of appeals in the American 
Union Transport case points out what brokerage is, and it is similar 
to the way I testified in 1956, that a broker and the earning of broker- 
age is for the service of a neutral person bringing together the shipper 
or the seller of the goods and the carrier. It is an in-between transac- 
tion and that person is a true broker. 

Brokers are independent contractors who perform a function of 
bringing the carrier and the shipper together with the result that a 
contract of carriage is reached from the activities of the broker. 

As to H. R. 480, we orator very much the purpose of the com- 
mittee in creating that bill, in an endeavor to equalize the situation as 
between the shipper who performs his own forwarding service and 
those that employ independent freight forwarders. 

It seems to us, however, that that legislation has an erroneous pre- 
sumption. It is on the presumption that the steamship lines are to 
continue from now on, forever and forever, to pay brokerage for 
freight-forwarding service. 
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It is our understanding that these provisions are for the purpose of 
eliminating the payment of brokerage except where the brokerage 
concerned is for the securing of cargo; so that, if we meet the situation 
head on and eliminate the situation created by docket 657, where we 
have been required to pay brokerage for a service that is not brokerage, 
then there is no need for H. R. 480. 

Insofar as H. R. 8382 and H. R. 10427 are concerned, the Boykin 
and Cretella bills, we oppose that legislation, particularly for the fact 
that it would freeze the 114-percent brokerage that we have been 
plagued with ever since the decision of the United States Maritime 
Commission in docket 657. 

We disagree completely with the fact that that should be frozen in 
legislation, because we contend, and have contended through the 
courts, through every legal proc edure we knew of for the past 10 years 
or more, that docket 657 is improper. 

As I testified in 1956, our steamship conferences were the last large 

group of conferences on the Pacific coast that commenced to pay 
broker rage. We did not pay any brokerage for freight-forwarding 
services prior to October 1, 1954. 

Mr. THomrson. If I may interrupt, what caused you to begin pay- 
ing brokerage ? 

Mr. Burry. Because the Federal Maritime Board refused to accept 
every rule that we proposed that would put some restrictions on the 
payment of brokerage. We proposed a rule to the effect that the cost 
of brokerage, 114 percent, would be added to the freight cost. The 
Federal Maritime Board rejected that proposed tariff rule. 

We proposed a tariff rule that brokerage would only be paid when 
the forwarder or broker secured cargo for the carrier. And the rule 
provided that the conference chairman would be the one to make 
that determination. The Maritime Board rejected that rule. 

We finally were placed in the position where we had no recourse 
but to accept the type of rule that the Board would accept, and that is 
the rule we have today, which is to the effect that our lines may pay 
brokerage, provided that the shipper gives the conference office a 
designation letter indicating that such-and-such a forwarder is to 
receive brokerage on his business in a particular or all our Latin 
American conferences. 

Mr. Tuompson. Is it a fair statement to say that brokerage was 
begun to be paid on the west coast by, say, competitive compulsion? 

Mr. Burtey. Yes, sir; itis, Mr. Chairman. 

I might say that after we had failed in all of our efforts to get 
what we thought was a constructive rule approved by the regulatory 
body in charge of our activities, we functioned for some year and a 
half wherein no line paid broker age simply on its own individual 
decision. But, as those things happen, competition became keen. 

We have a situation on the Pacific coast where quite a bit of traffic 
moving through our area is controlled in the New Yorkarea. Broker- 
age, of course, was paid predominantly in the New York area. 

Situations came about where brokers were being paid in the New 
York area on a line moving out of the east coast, but they also con- 
trolled traffic moving out of the west coast where brokerage was not 
paid, creating a preference to the line that did not have a dual service. 

So those sorts of situations finally resulted in a carrier of im- 
portance in our group deciding to pay brokerage on Pacific coast 
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business. ‘Then, just like cattle going through a chute, everybody 
then started to pay brokerage, and that has been it since. 

In this rule that we have, our office receives all these letters of desig- 
nation. Our rule provides that brokerage will not be paid unless a 
designation letter is on file, and that the brokerage bill must be sub- 
mitted within 60 days after the date the shipment goes forward. 

Our ollice is always refereeing disputes between forwarders and 
carriers, usually the forwarders wanting to know why the steamship 
line doesn’t do their bookkeeping for them, why they don’t let them 
know there is no designation letter on file, why they put the 60-day 
rule in. So there is the question of managerial discretion even in the 
type of rule we have, and the forwarders are played one carrier against 

1e other to try to obviate the rule that we hav e, as mild as it is. 

Mr. THompson. Having no letter of designation in your file, of 
course you would not know to whom the brokerage should be paid. 

Mr. Buriey. That is right. 

Mr. THompson. In those cases you have no other way of knowing 
whether this broker performs any service or not. 

Mr. Burry. I don’t know whether he performs service even then 
because all the rule requires is that the shipper file a letter saying that 
he designates so-and-so to be his forwarder. We don’t know whether 
the forwarder performs a service or not. 

Mr. THomrson. I understand that. But in which cases would the 
steamship carrier know whether brokerage services have been per- 
formed ? 

Mr. Burry. Just through his individual knowledge of the handling 
of each particular transaction, Mr. Chairman. 

Mr. THomrson. Then it would follow that if the carrier line did 
not know of any service performed, the chances are there was no serv- 
ice performed ¢ 

Mr. Buriey. Correct, sir. 

Mr. THompson. In what percentage of the cases would you consider 
that this occurs ¢ 

Mr. Buruey. I am going to get to that very point because I wanted 
to comment on Mr. McCarthy’s five points. 

In connection with H. R. 9382 and H. R. 10427, Mr. Kerner’s amend- 
ment relating to paragraph (e), I believe it is 2 (c), in effect attempts 
to legalize what the court expressly found to be a rebate in the Amer- 
ican Union Transport case, and in that connection I would like to read 
an excerpt from the decision of the United States Court of Appeals 
for the District of Columbia Circuit Court, No. 13,866, American 
Union Transport, Inc., petitioner, v. United States of America and 
Federal Maritime ieaak respondents, River Platte and Brazil Con- 
ferences, et al, intervenors: 


It is perfectly obvious that AUT performed no services as a broker in the 
ordinary sense of the term “broker,” i. e., securing cargo. 


Then, further on in that paragraph: 


In this case, however, except in a few minor details, the services rendered inured 
not to the benefit of the carrier but to the benefit of the consignee, and, to that 
extent the Board was correct in holding that the consignee benefited and that a 
rebate in effect resulted. 


I would like to suggest to the committee that this decision be made 
a part of the record in this proceeding. I think it is quite important. 
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Mr. THomprson. Is there any objection to having this made a part of 
the record ? 

Without objection, it will be made a part of the record. 

(The material referred to follows :) 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


No. 13,866 


AMERICAN UNION TRANSPORT, INC., PETITIONER, Vv. UNITED STATES OF AMERICA 
AND FEDERAL MARITIME BOARD, RESPONDENTS 


RIVER PLATE AND BRAZIL CONFERENCES, ET AL., INTERVENORS 
On Petition to Review Order of the Federal Maritime Board 
Decided April 24, 1958 


Mr. George F. Galland, with whom Mr. William J. Lippman was on the brief, 
for petitioner. 

Mr. Edward Aptaker, Chief, Regulations Branch, Federal Maritime Board, 
with whom Messrs. Robert H. Mitchell, Assistant General Counsel, Federal Mari- 
time Board, and Daniel M. Friedman, Attorney, Department of Justice, were 
on the brief, for respondents. 

Mr. Elmer C. Maddy, of the bar of the Court of Appeals of New York, pro 
hac vice, by special leave of Court, with whom Mr. Robert EH. Kline was on the 
brief, for intervenors. Mr. Ronald A. Capone also entered an appearance for 
intervenors. 

Before DANAHER, BASTIAN and Burcer, Circuit Judges. 

Bastian, Circuit Judge: This is a proceeding to review an order of the Federal 
Maritime Board (hereinafter referred to as the Board). The order under re- 
view denied petitioner reparations for an alleged violation of §15 of the 
Shipping Act of 1916. 

Petitioner, American Union Transport, Inc. (hereinafter referred to as AUT), 
is a registered freight forwarder, broker, owner and charterer of vessels, and 
a water carrier. River Plate and Brazil Conferences (hereinafter referred to as 
the Conference) is a group of steamship lines, common carriers by water be- 
tween certain ports of the United States and Canada and ports in South America, 
including Brazil. The Conference operates pursuant to a certain agreement on 
file with and approved by the Board, and certain parts of that agreement, 
important to a consideration of this case, will be hereinafter referred to. The 
agreement gives the Conference power to make rates, including brokerage,’ 
subject to approval of the Board. AUT is not a member of the Conference. 

Sometime in 1952 the Estrado de Ferro Central do Brazil (hereinafter called 
Central), an instrumentality of the Government of Brazil, purchased 120 loco- 
motives and certain parts from American and Canadian companies. The Con- 
ference interested itself in obtaining carriage of these locomotives on Conference 
vessels, as did AUT. AUT’s quotation was the high one and it did not get the 
business as a carrier, but the Conference did. Thereafter, on May 16, 1952, 
AUT was advised by Central that the ocean transport of the locomotives had 
been entrusted to Lloyd Brasileiro (hereinafter referred to as Lloyd), a 
steamship line member of the Conference and, like Central, an instrumentality 


1The provisions of §§ 15 and 16 of the Shipping Act of 1916 are attached hereto as an 
appendix. 

2The brokerage may be paid by Conference members in accordance with the following 
rules adopted pursuant to the basic agreements. 

“Rule 10 of the Conference Tariff No. 11: Brokerage. Freight brokerage not to exceed 
14% of the amount of freight may be allowed only to bona fide brokers whose actual 
business shall be brokerage and freight between ocean carriers and general shipping 
public; a broker whose business is maintained directly or indirectly by a shipper or 
consignee for the purpose of handling his business exclusively shall not be deemed a bona 
fide broker ; freight brokerage shall be paid only on the following understanding which shall 
be written or stamped on all brokerage bills: 

“In compliance with Section 16 of the Shipping Act, 1916, payment by the carrier and 
the acceptance of freight brokerage by the broker are on the strict understanding that no 
part of the brokerage shall revert to the shipper or consignee, and that the business of 
the broker is in no sense subsidiary to that of the shipper or consignee.’ 

‘“‘NoTp.—At Canadian Ports ‘In compliance with Section 16 of the Shipping Act, 1916’ 
shall be deleted.” 
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of the Brazilian Government, and at the prices quoted by the Conference. 
Central’s letter to AUT also contained the following language: 

“Likewise it was decided to appoint American Union Transport, Inc. as 
brokers in charge of negotiations and arrangements in connection with these 
shipments by Lloyd Brasileiro or another member of the Conference, without 
any charge to Central. 

“T already advised Lloyd Brasileiro of this appoitment in my letter of May 
14th and am today sending correspondence to the same effect to the manufac- 
turers—General Electric, Baldwin-Lima-Hamilton Corporation and Montreal 
Locomotive Works Ltd. 

“The Central will undertake to sign the freight contract directly with Lloyd 
Brasileiro, but would request your cooperation in drawing up the essential 
clauses in contracts of that nature.” 

Central also notified at least one of the Conference lines of the designation. 

On June 11, 1952, AUT notified Lloyd that the first two locomotives would be 
ready on a date specified and advised Lloyd that “brokerage will be due us 
at the rate of 14,% of the freight.” Upon receipt of this letter Lloyd advised 
AUT that the claimed brokerage would not be paid for the reason that both 
Central and Lloyd were departments of the Government of Brazil and were 
not permitted to pay brokerage on shipments consigned to Brazilian Government 
departments. 

On June 11, 1952, the Chairman of the Conference called a special joint 
executive meeting thereof to be held on June 12 to determine whether or not 
brokerage should be paid to AUT, and this notice contained, among others, the 
following statement: 

“In view of the fact that the American Union Transport Company and/or 
its associates negotiated for these locomotives as a competitor carrier, under- 
quoting existing Conference rates, forcing the Conference to markedly reduce 
its rates to secure this business, it is believed by several lines that even though 
they have been appointed freight forwarders by the Central Railroad of 
Brazil, they are performing no service whatsoever for our member lines and 
therefore are not entitled to brokerage.” 

The minutes of this specially called meeting show that the following action 
was taken: 

“After discussion it was proposed that no brokerage be paid on the 120 Loco- 
motives closed direct in Brazil with the Central Railroad of Brazil by Con- 
ference representatives, and on ballot vote the proposal was approved. 

“On motion, seconded and carried, meeting thereupon adjourned.” 

AUT continued to render services as a freight forwarder, that is, handling 
bills of lading, and did other acts usually performed by a freight forwarder 
rather than by a broker. AUT claims that it was not advised of the Conference 
action until October 1952,’ when its bills to Moore-McCormack Lines were 
returned to AUT unpaid, with the explanation that the line could not pay due 
to the Conference action of June 12, 1952. However, the witness Holzer, rep- 
resenting AUT, testified that his company learned of the Conference action 
shortly after it took place, some time in June 1952. Holzer also testified: 

“Q. So you were under no illusion that members of the Conference could not 
pay you brokerage on these locomotives under the Conference action? 

“A. We felt that this action was completely unjustified, and we notified the lines 
that we would not accept the denial of brokerage. 

“Q. But you went ahead and acted, knowing the Conference had taken this 
action? 

“A, Certainly, we had undertaken to handle this business entrusted to us by a 
very important client, namely, Estrada, and even though perhaps the Con- 
ference wanted us to drop it, we couldn’t do that because they saw fit not to 
pay us brokerage. But we went on record that we would demand it. 

“Q. So you went ahead with this business because you felt you had an obli- 
gation to the Central Railroad who had appointed you? 

“A. Yes, we had an obligation. We had undertaken to handle these 120 loco- 
motives.” 


8 AUT was advised by Lloyd, which carried the great bulk of the freight, on June 12, 
1952, that the so-called brokerage attempted to be charged would not be paid by Lloyd on 
any shipments since this would mean that the Brazilian Government would be paying 
brokerage on shipments “they would normally handle as they have been handled in the 
past.”” There is no evidence justifying the claim that Lloyd as a matter of fact took this 
action as a result of the June 12, 1952, meeting. In fact the evidence is to the contrary. 
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Section 15 of the Shipping Act is in fact the antitrust law for the shipping 
industry and no action taken by the Conference which in any way savors of what 
would be a violation of the Sherman Antitrust Act is proper. However, certain 
actions may be taken in concert by members of the Conference, if approved by 
the Board. 

The agreement of June 12, 1952, was never filed with the Board for approval 
(although the minutes of the meeting were filed with the Board) ; and the claim 
of AUT is that it was therefore an invalid and unlawful agreement and in 
violation of § 15. 

In 1954, before the present proceedings were instituted, a federal antitrust suit 
was filed by AUT in the United States District Court for the Southern District 
of New York on the ground that the action taken by the Conference on June 
12, 1952, was a violation of the Sherman Act. The Conference and its member 
lines, and the Board, moved to dismiss this antitrust suit on the ground 
that the claim was within the exclusive jurisdiction of the Board. The motions to 
dismiss were granted on the ground stated and the complaint dismissed. On ap- 
peal to the Cireuit Court of Appeals for the Second Circuit, this decision was 
affirmed. American Union Transport v. River Plate and Brazil Conferences, 222 
F., 2d 369 (2d Cir. 1955). 

On June 14, 1954, under § 22 of the Shipping Act, proceedings were instituted 
before the Board by AUT asking that the Conference agreement of June 12, 
1952, be declared unlawful because it was neither filed with nor approved by the 
Board, and asking reparations in the amount of $11,647.11, being the amount of 
the brokerage allegedly denied AUT as a result of the June 12, 1952, action. In 
answer the Conference contended, among other things, that § 15 of the Act had 
not been violated ;* that brokerage was not in fact earned; that, as AUT had 
performed no service for the Conference, and had competed with the Conference 
for the business, it was obvious that it was not entitled to brokerage from a 
member of the Conference; and, further, that the Board had no jurisdiciton over 
shipments from Canada. 

The matter was referred to an examiner, who in due course held the charges to 
be sustained, and recommended reparations or damages in the amount of 
$7,330.41, being the amount which would have been due under the 14 brok- 
erage formula approved in the Conference agreement® insofar as shipments 
moving from American ports were concerned, but denied reparations insofar 
as shipments from Canadian ports were concerned. The examiner also recom- 
mended that the fact of the violation of § 15 of the Act “be certified to the 
Department of Justice for institution of appropriate proceedings.” 

Exceptions to the examiner’s report were duly filed on behalf of both AUT 
and the Conference and, after further proceedings, the Board held that there 
was a violation of § 15 of the Act insofar as the action of June 12, 1952, was 
concerned, as that action constituted an agreement required to be filed for ap- 
proval. The Board held, however, that notwithstanding this violation AUT 
could not collect brokerage, because to do so would violate § 16 of the Act in 
that the waiving of a freight forwarding fee from the consignee and the collec- 
tion thereof from the carrier under the guise of brokerage would be an indirect 
rebate to the consignee to the extent that the brokerage payment included the 
cost of the freight forwarding services and was therefore an “unjust or unfair 
device or means.” The Board also held that, apart from the indirect rebate, 
brokerage had not been earned. Brokerage, the Board held, has been defined 
as securing cargo for the ship. 

The Board also announced in its Report and Decision that since it was 
desirable that a more definitive guide be established whereby Conferences may 
readily distinguish between routine agreements which need not be filed with 
the Board and with those which require specific approval under § 15, a rule- 
making proceedings for the definition of status in such field would be initiated. 
It also ruled that in view of the want of clarity in prior Board decisions per- 
taining to both the requirement of filing of agreements under § 15 and the 
waiving of freight forwarding fees where brokerage is to be collected, it would 


= 


4Section 7 of the Conference agreement provides that the Conference at any meeting 
may pass upon the “ordinary routine business of the Conference,” and upon any matter 
involving, among other things, “brokerages.” 

5 Section 4 of the Conference agreement provides: ‘‘No freight brokerage shall be paid 
in pg of - and one-quarter percent (1% %) on the amount of freight paid in accordance 
with the tariff.” 
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not take any action against any of the parties aimed at the collection of 
penalties provided for in §§ 15 and 16 of the Act. 

Thereupon, the present petition for review was filed by AUT, asking that 
the Board’s order be set aside and that this court direct the Board to modify its 
order, or to enter a new order directing the payment of reparations to AUT 
in the full amount demanded by it. The Conference and its member companies 
have intervened. 

We consider the question of whether the payment of so-called brokerage under 
the circumstances of this case would have violated § 16 of the Act. The Board 
took the position that AUT performed no services as a broker but did perform 
freight forwarding services for the consignee without compensation therefor, 
intending, instead, to rely upon brokerage from the carriers for its compensa- 
tion. The Board held that under this arrangement the consignee would have had 
property transported at less than the rate of the transportation therefor together 
with the cost of the incidental services in connection therewith. The Board also 
held that the waiving of a freight forwarding fee from the consignee and the 
collection thereof from the carrier under the guise of brokerage would be an 
indirect rebate to the consignee to the extent that the brokerage fee included the 
cost of the freight forwarding services, and therefore constituted an unjust or 
unfair device or means in violation of § 16, particularly as here there had been no 
brokerage services as such performed by AUT. 

It is perfectly obvious that AUT performed no services as a broker in the 
ordinary sense of the term “broker,” i. e., securing cargo. Far from obtaining 
the cargo for the Conference, AU'T was in direct conflict with the Conference, 
and under no stretch of the imagination could it be said that AUT earned any 
compensation whatsoever as a broker. AUT, however, contends that, under the 
rather broad meaning given to the word “broker” in previous cases, that term 
includes “freight forwarder.” It is doubtless true that, where brokerage has 
been earned, the broker very frequently has performed freight forwarding serv- 
ices as well, and without additional compensation. In this case, however, ex- 
cept in a few minor details, the services rendered inured not to the benefit of the 
earrier but to the benefit of the consignee, and, to that extent the Board was 
correct in holding that the consignee benefited and that a rebate in effect resulted. 

We have no reason to disagree with the Board’s holding that, of all the serv- 
ices performed by AUT in connection with the shipments (arranging overland 
transportation to shkipside, coordinating manufacturers’ delivery dates with 
steamer sailings, procuring consular invoices, customs declarations and export 
permits, reserving space, booking the cargo, preparing bills of lading, and ad- 
vising Central when to expect shipments), only the preparing of bills of lading 
might be construed to be the performance of an obligation which is that of a 
earrier, and that that duty on the carrier arises only after the shipper, or his 
agent, supplies the carrier with a complete description of the goods to be shipped. 

It seems clear, as the Board held, that the other functions performed by AUT 
could not be said to be functions which, in the absence of AUT’s performing them, 
would be performed by the carriers, and that the duty to bring the locomotives 
alongside the vessel ready for shipment is a duty of the shipper, not of the ship, 
and was ordinary freight forwarder service. 

We believe that this determination by the Board was a matter committed to it 
as an expert in the field and that this court should not pit its view against that 
of the Board. The great complexity of our economy induced Congress to place 
the regulation of businesses like foreign shipments in specialized agencies with 
broad powers. The courts are slow to interfere with the conclusions of such 
agencies when reconcilable with statutory directions. See United States v. Storer 
Broadcasting Co., 351 U. 8S. 192 (1956); Unemployment Comm’n v. Aragon, 329 
U. S. 148 (1946). 

We think the conclusions of the Board in this case are not reconcilable with 
the statutory directions. Certainly it is true that the Board should have au- 
thority to distinguish between the services of a broker and those of a freight 
forwarder and find that, under the circumstances of this case, §16 had been 
violated. 

The appointment of AUT as a broker by Central could not create any liability 
on the part of the ocean carriers. There was no agreemeit by the carriers au- 
thorizing the appointment, and certainly no agreement by the members of the 
Conference to incur liability to AUT, with whom it had engaged in competition 
for the very business for which it now claims compensation by way of repara- 
tions. AUT was not the broker for the carriers to obtain the contract and there 
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was no agreement at any time between AUT and the members of the Conference 
to pay brokerage. Everything is to the contrary and AUT was promptly put on 
notice that the carriers would not pay. Nevertheless, having this notice, AUT 
elected to proceed. It did so at its own risk. It seems clear also that the selec- 
tion of the carriers was made by Central and not AUT, as Central reserved the 
right to designate the carrier. 

Even if it be true that the Conference has heretofore paid brokerage wherever 
the broker forwarder was “identified with the cargo,” no reason exists why the 
Board, under its broad power, should not have authority to distinguish between 
the services of a broker and those of a freight forwarder.® We therefore hold 
that the Board committed no error in holding that no reparations were payable 
to AUT under the circumstances of this case. 

Obviously, even in the case of a violation of § 15, injury must be shown before 
a recovery can be had; AUT having had no right to brokerage, it suffered no 
damage by the action complained of. 

The above disposition of the case makes it unnecessary to reach the question 
of jurisdiction of the Board over shipments originating in Canada. 

We are of opinion also that there is no merit in appellant’s claim that the 
Board’s decision and order are procedurally invalid. If the Board held, as it did, 
that the collection of brokerage, so-called, under the circumstances of this case, 
would violate § 16, the Board would not be precluded from disallowing compen- 
sation for an illegal act, whether the question was specifically raised or not. In 
addition, we are unable to say that the issue in question was not called to the 
attention of the Board. 

The order of the Federal Maritime Board is 

° Affirmed 
APPENDIX 


Shipping Act of 1916 


See. 15 (now 46 U.S.C. § 814). Every common carrier by water, or other 
person subject to this chapter, shall file immediately with the Federal Maritime 
Board a true copy, or, if oral, a true and complete memorandum, of every agree- 
ment, with another such carrier or other person subject to this chapter, or 
modification or cancellation thereof, to which it may be a party or conform in 
whole or in part, fixing or regulating transportation rates or fares; giving or 
receiving special rates, accommodations, or other special privileges or advan- 
tages; controlling, regulating, preventing, or destroying competition; pooling 
or apportioning earnings, losses, or traffic; allotting ports or restricting or 
otherwise regulating the number and character of sailings between ports; limit- 
ing or regulating in any way the volume or character of freight or passenger 
traffic to be carried; or in any manner providing for an exclusive, preferential, 
or cooperative working arrangement. The term “agreement” in this section 
includes understandings, conferences, and other arrangements. 

The Board may by order disapprove, cancel, or modify any agreement, or any 
modification or cancellation thereof, whether or not previously approved by it, 
that it finds to be unjustly discriminatory or unfair as between carriers, shippers, 
exporters, importers, or ports, or between exporters from the United States and 
their foreign competitors or to operate to the detriment of the commerce of the 
United States, or to be in violation of this chapter, and shall approve all 
other agreements, modifications, or cancellations. 

Agreements existing at the time of the organization of the Board shall be 
lawful until disapproved by the Board. It shall be unlawful to carry out any 
agreement or any portion thereof disapproved by the Board. 

All agreements, modififications, or cancellations made after the organization 
of the Board shall be lawful only when and as long as approved by the Board, 
and before approval or after disapproval it shall be unlawful to carry out in 
whole or in part, directly or indirectly, any such agreement, modification, or 
cancellation. 


®It seems perfectly clear, as held by both the examiner and the Board, that the action 
of the Conference at the June 12, 1952, meeting, without its submission to and approval 
by the Board, was a violation of § 15 of the Act. The Conference vote, it may plausibly be 
argued, reflected an agreement designed to punish AUT for its action in bidding against 
the Conference, The Conference members, prior to the June 12, 1952, meeting, had paid 
brokerage to forwarder-brokers where such persons had been merely “identified with the 
cargo,” and the action of that date was obviously a modification of an existing agreement 
and required under § 15 to be filed with the Board for approval before becoming effective. 
See Pacific Westbound Conference v. Leval & Co., 269 P. 2d 541 (Ore. 1954). 
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Every agreement, modification, or cancellation lawful under this section shal} 
be excepted from the provisions of sections 1-11 and 15 of Title 15, and amend- 
ments and Acts supplementary thereto. 

Whoever violates any provisions of this section shall be liable to a penalty of 
$1,000 for each day such violation continues, to be recovered by the United States 
in a civil action. 

Sec. 16. (now 46 U.S.C. § 815). It shall be unlawful for any shipper, consignor, 
consignee, forwarder, broker, or other person, or any officer, agent, or employee 
thereof, knowingly and willfully, directly or indirectly, by means of false billing, 
false classification, false weighing, false report of weight, or by any other unjust 
or unfair device or means to obtain or attempt to obtain transportation by water 
for property at less than the rates or charges which would otherwise be applic- 
able. 

It shall be unlawful for any common carrier by water, or other person subject 
to this chapter, either alone or in conjunction with any other person, directly 
or indirectly— 

First. To make or give any undue or unreasonable preference or advantage 
to any particular person, locality, or description of traffic in any respect whatso- 
ever, or to subject any particular person, locality, or discription of traffic to any 
undue or unreasonable prejudice or disadvantage in any respect whatsoever. 

Second. To allow any person to obtain transportation for property at less 
than the regular rates or charges then established and enforced on the line of 
such carrier by means of false billing, false classification, false weighing, false 
report of weight, or by any other unjust or unfair device or means. 

Third. To induce, persuade, or otherwise influence any marine insurance 
company or underwriter, or agent thereof, not to give a competing carrier by 
water as favorable a rate of insurance on vessel or cargo, having due regard 
to the class of vessel or cargo, as is granted to such carrier or other person 
subject to this chapter. 

Whoever violates any provision of this section shall be guilty of a misdemeanor 
punishable by a fine of not more than $5,000 for each offense. 

Mr. Buriey. There has been much discussion about the value of the 
service of the forwarder to the carrier, and Mr. McCarthy has sub- 
mitted five points where he considers that the forwarder performs 
valuable services for the carrier. 

In the first place, it is well admitted through the testimony previ- 
ously and here this week that the forwarder is retained by the shipper. 

First of all, he is an employee of the shipper. The services that 
are outlined by Mr. McCarthy are services that are incidental to the 
general movement of transportation between shipper and carrier. 

When the shipper chooses to employ a forwarder as a substitute 
for his own operations, the forwarder simply does what the shipper 
would do otherwise. The carrier is there and available to handle the 
norma! requirements of a transportation business. The carrier has his 
sales organization. The carrier’s responsibility is to go out and sell 
the space of his ship. He cannot delegate that responsibility to 
somebody else to go out and sell it for him. That is what he is in 
business for. 

The carrier maintains a booking department and contacts everybody 
or anybody that has any freight to offer. 

The carrier has its dock department that issues dock receipts, and 
has its bill of lading department for the processing of documents. It 
gives advice with regard to various customs regulations and so on, 
but does not duplicate the service that a forwarder supplies to the 
shipper. 

Mr. McCarthy has mentioned, as No. 1, solicitation or securing of 

“ 3 9 > 
the cargo for the shipper, or the booking of or otherwise arranging 
for space for such cargo. 
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In this clause that he has proposed he said that if a forwarder 
yerforms any 2 of the services of the 5 mentioned, the carrier should 
* expected to pay the 1%4-percent brokerage. Yet No. 1 carries 
with it about four different provisos. There are about four different 
services, all encompassed in one. However, let me explain this. 

In our outbound trade—and this isn’t peculiar to our conference, 
it is true of practically all—we operate under the contract rate system. 
All shippers have agreements with our conference to support our 
conference lines and ship all their cargo via our conference. 

So how can a forwarder be responsible for securing business for our 
conference carriers ? 

The business is secured by the contract obligations of the shipper 
and the conference, in return for which we grant contract rates. 

So it is just a fabric of the imagination to say that the forwarders 
solicit and secure cargo as agents for the steamship lines. They do 
not do that. 

Mr. THompson. Mr. Allen? 

Mr. AttEN. What would happen in a case where, say, the line is 
double tracked—for example, I think Pacific Far East and American 
President Lines move between the same ports in some instances—if a 
forwarder or broker obtained cargo for one line rather than the other ? 

Mr. Burtey. The forwarder or broker, Mr. Allen, can choose one 
line versus another as a representative of the shipper. 

Mr. Aten. Is that not the same thing as getting the cargo for a 
ship in the old brokerage sense ? 

Mr. Burtey. No, I don’t think so. 

I say the carrier gets the cargo from the forwarder or from the 
shipper, and when he gets it from the forwarder he is getting it from 
the forwarder as an agent of the shipper. The forwarder is in the 
employ of the shipper. 

Mr. Auten. I am not getting at that phase of it. But if in San 
Francisco a man can go down to the two offices and say, “Which one 
of you wants this cargo?” it looks to me like he is a broker. 

Mr. Burry. Mr. Allen, I think I can satisfy you on that point in 
just a few moments if you will bear with me, because, in effect, the 
situation you raise is that of serving two masters, and I want to talk 
on that point in a few minutes. 

Mr. Auten. All right. 

Mr. Burtery. No. 2 was the coordination of the movement of the 
cargo to shipside. 

That is necessarily the shipper’s responsibility. The carrier co- 
operates with the shipper or the shipper’s representatives in doing so. 
It is a necessary factor in the accumulating of cargo for your ship, 
and that is just a normal transaction and function of transportation. 
There is no reason in the world why the steamship line should pay 
somebody else to do that for them. That is a shipper responsibility, 
or, as I say, the shipper’s agents. 

3. The preparation and processing of the ocean bill of lading. 

Most shippers or their agents prefer to process their own bills 
of lading. The carriers are prepared to do so if necessary, but the 
shippers have all of the vital information, and usually they have the 
carriers’ bills of lading in their possession and make them out and 
submit them. to the carriers, to the customs and so on in connection 
with their export declarations. 
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So, again, that is just another normal transportation function that 
the shipper is expected and prefers to perform. But the carrier is 
prepared to handle it if necessary. 

4. The preparation and processing of dock receipts or delivery 
orders. 

Again that is a normal transportation function, and most of that 
work is performed by the carrier, and either the shipper’s own or- 
— or, again, if the forwarder does it, he does it for the shipper. 

The advancing of the ocean freight on such shipment. 

That one, in my opinion, is really absurd. Why in the world should 
the carrier be expected to pay somebody for the collection of his 
freight charges ? 

The carriers expect cash on the dotted line before they surrender 
their bills of lading. They shouldn’t expect to pay a commission to 
somebody for paying them their freight money. 

If a shipper doesn’t employ a forwarder he doesn’t expect any com- 
mission for paying the freight charges. 

We have touched on this subject of who the forwarder works for. 
I think it is interesting to observe what happens in other situations 
where there is brokerage, where there is the so-called for-benefit or 
of-benefit theory in the matter of two masters. 

I would like to read into the record excerpts from a case, Modern 
Marketing Servicing et al. vy. Federal T rath Commission, Red and 
White Corporation, et al. v. Federal Trade Commission, Nos. 8483, 
8484, the Circuit Court of Appeals, Seventh Circuit, June 13, 1945, 
which is contained in volume 149, Federal Reports, second series, 
page 970. 

I will read from the first paragraph on page 178: 


Section 2 (c) makes it unlawful— 
Mind you, this is the Federal Trade Commission— 


to pay brokerage to the other party to such transaction or to an agent, representa- 
tive, or other intermediary where such intermediary is acting in fact, or in behalf, 
or is subject to the direct or indirect control of any party to such transaction, 


Then section 4: 


In view of what we have said, the voluminous testimony offered by petitioners, 
upon which their argument is largely predicated, is of little consequence and 
certainly not determinative. It is true that Modern Marketing subsequent to 
its organization entered into brokerage contracts with the sellers and received 
commissions for services rendered. We assume, in fact we think the proof shows 
that such services were genuine and of benefit to such sellers. This is not dis- 
puted by the Commission. In fact, it is conceded, but it is claimed that such 
services were incidental to the main activities of Modern Marketing which were 
performed on behalf of Red & White and the buyers. 

Section 2 (c) has been construed in numerous cases as prohibiting the pay- 
ment of brokerage commission under such circumstances. The court, in Oliver 
Bros., Inc., et al. v. Federal Trade Commission, supra (102 F. (2d) 763, 770), said: 

“While such services resulting in sales by the sellers in obviating, no doubt, 
the adoption of other sales devices are of undoubted benefit to them, this benefit 
is incidental and is an entirely different thing from the rendering of services by 
an agent responsible to the seller as principal.” 


Mr. Grenn. May [ask a question here? 

Mr. TuHomrson. Mr. Glenn. 

Mr. Guenn. May I ask what the subject matter is that you are 
reading ? 
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Mr. Burtey. It involves the payment of brokerage between these 
chainstores or marketing companies. 

Mr. GLENN. It has to do with produce or canned goods or something 
like that ? 

Mr. Burtry. General merchandise. 

Mr. Guienn. It has nothing to do with commission ? 

Mr. Burtry. No. This is the Federal Trade Commission. I cite 
this as being illustrative of the question of brokerage in another field. 

In Great Atlantic & Pacific Tea Company v. Federal Trade Com- 
mission, supra (106 F (2d) 667 and 674), the Federal court stated, 
and this is, I think, very interesting : 

The phrase “kept for services rendered” is employed by Congress to indicate 
that if there be compensation to an agent it must be for bona fide brokerage, viz, 
for actual services rendered to his principal by the agent. The agent cannot 
serve two masters simultaneously, rendering services in an arms’ length trans- 
action to both. While the phrase “for services rendered” does not prohibit pay- 
ment by the seller to his broker for bona fide brokerage services, it requires that 
such services be rendered by the broker to the person who has engaged him. In 
short, a buying and selling service cannot be combined in one person. 

To my mind that is very apropos of what we are talking about. 

There have been comments that the carriers would have to increase 
their personnel if there were no forwarding service. 

I cannot imagine that there would be no forwarding service because 
the forwarders do a fine job. They are very able and I think that the 
shippers value their services. 

We lines on the Pacific coast in the Latin American are an excellent 
example of this fiction that we would have to increase our personnel 
if brokerage were not paid. 

When we commenced paying brokerage in October of 1954, as con- 
trasted with the many years when we did not pay brokerage, there 
was not one iota of change in the number of people required in the 
organization of our steamship lines. 

It is interesting to me in listening to the testimony this week from 
the forwarding industry that there has been no testimony relating to 
uny actual brokerage service as we define brokerage in a common 
carrier operation. I think that the statement I just made a few 
moments ago, that we have the contract rate system and that the ship- 
pers are obligated to ship their cargo via our lines, obviates the need of 
« true brokerage service in a regularly scheduled liner operation. 

True brokerage service is generally required in tramp trades, and is 
there quite necessary. 

As to the question of managerial discretion, Mr. Kerner commented 
upon my testimony in 1956 wherein I indicated the extent to which the 
lines give up managerial discretion when they become members of 
conferences. 

We have a very good example of what managerial discretion can do 
in the fact that all the lines now are paying brokerage even though 
our rule says they may pay. 

Managerial discretion brings everybody down to the lowest level, 
and that is why we have steamship conferences. That is why our 
United States Congress passed the Shipping Act of 1916 with section 
15 where we can haye conferences and are free of the antitrust laws. 

Managerial discretion is used in determining whether or not you 
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join a conference. Managerial discretion is used when you vote on 
various issues that come before a conference, such as the determination 
to pay brokerage. 

However, you agree when you join a conference, just like a club or 
ngthing els, that. you will act on the basis of majority action. 

I think a conference is an extremely democratic procedure and in 
keeping with the way we run our fine country. 

I see nothing wrong with subordinating managerial discretion when 
the merging of man: igerial discretion into the judgment of the group 
as a whole can prov ide the unifor mity and stability that is so required 
in the development of the American merchant marine and the creation 
and proper development of foreign trade. 

Summing up all that we have gone through in the past years in this 
situation, let’s look a few facts right in the face. 

I think that this situation that requires the services of forwarders 
because their services are a part of a carrier service is absolute, pure 
fiction. We have heard testimony here to the effect that if forwarders 
cannot. collect a full, proper fee from the shipper without brokerage 
from the steamship lines they can’t exist. 

I ask why can’t they collect a proper fee from the shipper. 

The steamship lines are expected to get a proper freight rate for the 
transportation of their goods. 

It is my observation that the reason they cannot collect a proper fee 
for their services from the shipper is that they have been accustomed 
to this bounty of 114 percent from the steams hip industry for so many 
years that they rely on it asa crutch. 

Because of that bounty the number of forwarders in business has 
increased like rabbits to where they have so much competition among 
themselves that they are unable to police their business to where they 
can get a proper and equitable fee from the shippers for the services 
performed. 

I don’t think that the shippers would have any great quarrel with 
paying full compensation for the valuable services that forwarders per- 
form when they realize that that isn’t part of the freight rate. 

It seems to us that one of the most constructive things that could 
happen out of these proceedings would be action that would nullify 
the decision of the United States Maritime Commission in docket No. 
657. That is the decision that has caused us all our troubles. It has 
got us into the stage of managerial discretion to where everybody is 
spending untold amounts of money for nothing. They are paying the 
money out simply as a result of pressure on the part of the forwarders, 
economic competition between the carriers that has forced the great 
waste. 

I would propose—and our lines are very much in accord with this 
that this committee consider passing legislation in which we add, at the 
end of the second paragraph of section 15 of the Shipping Act of 1916, 
the following language: 

Provided, That an agreement between common carriers providing for a limita- 
tion or prohibition on the payment of fees, commissions, brokerage or other com- 
pensation to persons other than bona fide agents and employees of the carriers 
shall not be deemed detrimental to the commerce of the United States under this 
paragraph. 


_ 
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You will recall that the decision of 657 was predicated on the fact 
that nonpayment of brokerage was considered detrimental to the com- 
merce of the United States. 

The Bonner report states that they found no evidenee to that effect. 

We as steamship lines could again use our prerogative under our 
conference agreements to determine the amount of brokerage that we 
would pay. Define brokerage properly, use the same judgment of 
our collective group on questions of brokerage as we do in the deter- 
mination of freight rates and other rules and regulations, and we 
think we would have the house in order, and we think the forwarding 
industry would thrive. We think they would be on their own feet, 
have their licensing provisions, get their house in order as far as com- 
pensation is concerned. And let us lend our time then to developing 
our respective businesses the way they should be. 

Thank you gentlemen. 

Mr. THoMpson. Thank you. 

Are there any questions ¢ 

Mr. Auten. Mr. Chairman ? 

Mr. Trompson. Mr. Allen. 

Mr. Auten. Mr. Burley, could you give us a list of the lines that 
are represented in your conferences / 

Mr. Buriey. | believe it is in the record, but I will give them to 
you from memory 

Grace Line, oS McCormack Line, and States Marine Lines are 
the three American-flag lines. 

French Line, Holland-America Line, Royal Mail, Fruit Express, 
Furness, Fred Olsen Line—— 

I want to separate outbound from inbound as we have some lines 
that only go in one direction. Johnson Line, Italian Line, Westfal- 
Larsen. 

Then we get into the category of lines that are in the Latin America 
trade, primarily the Chilean-North Pacific Line, Grancolombiana 
Line, Peru Line, Caribbean Line. 

Various other members are Seaboard Shipping Co., Canadian 
Transport Co., Blue ‘: ar Line, Osaka Shosen Kaisha, Kawasaki Kisen 
Kaisha, Mitsui Line, Nippon Yusen Kaisha, and Latin America Line. 

Mr. Tuompson. Mr. Bur ley, because of the spelling of some of these 
names, would you furnish a list of those to the reporter, please, before 
you leave / 

Mr. James. May I suggest that we furnish a complete list in writing? 
I think that perhaps would be better. 

Mr. ALLEN. You said, Mr. Burley, that this list is already in the 
record. Are you referring to the record of the hearings of a couple 
of years ago ¢ 

Mr. Burry. Yes, sir. 

Mr. ALLEN. It leads me to ask the question, Mr. Chairman, is this 
one continuous record upon which the consideration of the bills is 
going to be based, or do we now have a record on this legislation which 
is not directly tied to the record of the previous Congress / 

Mr. THompson. It was announced, Mr. Allen, by the chairman of 
the full committee when this subcommittee was reconstituted that the 
testimony given would be as a supplement to the work that was done 
back in 1956. 
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Mr. Atten. That would mean that any evidence that is given in the 
prior hearing is to be considered in these hearings. 

Mr. Tuompson. That is correct. 

Mr. Atten. Thank you. 

You mentioned that you oppose this bill H. R. 9392, I think basing 
your objection to it on subsection (e) on page 6, which provides against 
concerted action to make a limitation on brokerage. 

" If that section were stricken, would you still have opposition to the 
ill? 

Mr. Buruey. Yes, because it seems to us that the bills proposed by 
the committee and Mr. Thompson fill the same purpose; are cleaner 
cut and of fresh approach rather than a duplication of other legislation 
that might not be particularly adaptable. I believe it is patterned 
after the customhouse brokers law, while Mr. Thompson’s bill is, I 
think, aimed to peculiarly fit the freight forwarding industry. 

Mr. Auten. You also said, I believe, that there should be a definition 
of brokerage in addition to the definition of freight forwarders. If 
there were a definition of brokerage, would it then follow in your 
opinion that no carrier could pay for anything except brokerage? 

Mr. Burtey. Yes, sir. In other words, it would be my view that if 
we in the conferences could exercise the actions that we used to, we 
would establish a rule to the effect that we would permit the payment 
of brokerage for a brokerage service defined, we would hope, in such 
legislation. 

Mr. Auten. What I am looking for is the other side of the picture. 
Would you automatically have a rule against paying any forwarder 
for a forwarding service ? 

Mr. Burtey. It would be my hope that we would. But I could not 
forecast that because the lines, in their managerial judgment, would 
have the decision to make. They might turn around, but I can’t con- 
ceive of such a thing. 

Mr. Auten. We are not talking about the same thing. What the 
practice would be is of no concern in this question. 

What would be the legal implication of the bill? Would the car- 
riers be prohibited from paying forwarders for forwarding service? 

Mr. Buruey. Yes,sir. That certainly should be it. 

Mr. Auten. If your version of the law is written into the law? 

Mr. Burtey. That is right, because it follows up the decision of the 
court in the American Union Transport case. 

Mr. Atten. You have me a little confused, I confess. 

The forwarders say that the carriers should not perform forwarding 
service except where there aren’t any forwarders, which leads me to 
believe that there may be some place where there aren’t any forwarder 
services. 

Mr. Cocke, as I understand it, said that the services rendered by the 
forwarders in connection with the lines running out of the gulf are 
such that they are of a nature that if the forwarders were not there the 
export traffic department or whatever it might be would have to be 
increased to perform a number of the services, which would lead one 
to believe that in at least some areas it is necessary for somebody other 
than the shipper to perform a service, and that the carrier must either 
perform itself or have a forwarder perform. 
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Under your proposal I think you would bar the gulf carriers from 
paying a forwarder for the services that they say they would have to 
install in their own organizations. Would that not be the effect of it? 

Mr. Burtey. Let me give you my observation. 

First, as to the carrier performing freight forwarding services, we 
have gone into that matter quite thoroughly with the forwarder asso- 
ciation on the Pacific coast, and have discussed with them such matters, 
and wherever possible our carriers have refrained from performing 
any forwarder services, and, in fact, it is only done under emergencies 
where the issuance of an export declaration is required over a weekend 
or some situation where a forwarder isn’t available. But there is no 
effort or idea on the part of our carriers to duplicate or substitute 
themselves for the forwarder and take away any business of the for- 
warder, and I am sure that those on the Pacific coast—Mr. McCarthy 
is well aware of our discussions in that respect—appreciate and all 
realize that point. 

As far as Mr. Cocke’s testimony is concerned, I, of course, cannot 
speak for him, or I can’t say just what causes him to have the views 
that he does. I Just can observe that thought from general experience. 

Brokerage me) een paid in the gulf and on the Atlantic for a good 
many more years than it has been paid on the Pacific coast, and it 
might well be th: it if the carriers have become so accustomed to certain 
services that the forwarders perform because of the longevity of their 
brokerage, there is some gap organizationwise. But, again, I can only 
speak for our carriers and give you the actual facts of the situation 
as we know them. 

Mr. AtiEN. One other type of question, if you can help me out on 
this one. 

I was a little confused with the situation presented by Railway 
Express, where you have in effect an agency created by the railroads 
and owned by the railroads, and it is “nothing but a transportation 
service collecting a brokerage as a forwarder, as I understand it. I was 
wondering whether the charges in any way burden commerce there, 
and, secondly, where the charges ought to be applied from the stand- 
point of someone in the conference. 

Mr. Burtey. Are you referring now to the Railway Express 
Agency ? 

Mr. AuLEN. Yes; and their practice. 

Mr. Burtey. Frankly, I don’t know anything about their activities. 
I listened to that testimony yesterday and it was rather new to me. 
They haven’t been involved in our Latin American trade, and I have 
never encountered any situation where they have received fees with 
our carriers. It could well be that they do. I am just not able to 
comment on your question, Mr. Allen. 

Mr. Atuen. I could not tell who was paying for what in their re- 
marks. 

Mr. Burtey. I couldn’t either. 

Mr. James. May I make an observation to that for the record ? 

Mr. Atuen. Yes. 

Mr. James. The Railway Express Agency, as I understand it, has 
very recently been classed as a common carrier by water by the Fed- 
eral Maritime Board through the action of the Board in approving 
several agreements between the Railw ay Express Agency and other 














130 LICENSING INDEPENDENT FOREIGN FREIGHT FORWARDERS 


carriers, and, in fact, the Railway Express Agency and Nippon Ex- 
press Agency i in Japan, and this is quite recent. 

I do not believe there could have been any experience under it of 
any substantial amount so far. And, as far as we are concerned, 
we really don’t know what they are doing. In fact, I cannot under- 
stand how Railw ay Express Agency can be classified by the Board 
as a common carrier from port to port on the high seas. But that is 
just what they have done, and until there is some more experience 
with their activities we are pretty much in the dark as to who they 
are and what they are doing. 

Mr. Auten. Would that indicate that you would not be in favor 
at this time of any legislation that would prevent whatever it is they 
are doing ? 

Mr. JAMES. I don’t know what they are doing. 

Mr. Aten. Thank you, Mr. Chairman. 

Mr. THomeson. Mr. Glenn ? 

Mr. Gienn. Mr. Chairman, I would like to ask one question which 
perhaps might clear up a little confusion that I have in my mind. 

Mr. Burley, we have in the record a letter to Mr. Bonner, dated 
March 5, 1958, from the States Marine Lines. Is that one of the 
lines that you say is represented in your association / 

Mr. Burtey. Yes, sir. 

Mr. Gunn. Their stand and their policy seems to be just the con- 
trary of what you have just told us. 

Tam reading from their letter in which they say: 

Our policy is summed up in a telegram dated March 9, 1956, from the writer 
to Mr. Lense of our office, which was placed on the record before a subcommit- 


tee of the Committee on Merchant Marine and Fisheries under the chairman- 
ship of Hon. T. A. Thompson on March 5, 1956, as follows— 


and goes on to say 


We consider brokers’ forwarders render valuable services to carrier, and carrier 
should pay in reliance on shipper’s designation. 

Mr. Burtey. I can explain that, sir. 

We are governed under our conference agreement in action such 
as that of testifying in this proceeding. We are governed by three- 
quarter majority vote. We took a secret ballot as to each one of the 
bills that are before this committee, and there was better than a 
three-quarter majority vote on every single one of those points. They 
are bound by the group as a whole. So I properly speak for every 
member line of the conference regardless of its individual view be- 
cause I am speaking for the conference as a group. 

Mr. Gienn. You are not speaking for them individually, though, 
are you / 

Mr. Buriry. No. I am representing particular conferences. 

Mr. GLenn. States Marine has indicated that they have no objec- 
tion to the payment of this brokerage to foreign freight forwarders. 
Do you know whether any of your other American-line carriers have 
taken this same stand indiv idually ? 

Mr. Buriey. No other American line has taken that stand. 

Mr. Guenn. How many American lines do you have? 

Mr. Burry. Three. This is a question that has been before us for 
along while. 
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States Marine Lines only belongs to 1 of the 6 conferences that I 
am speaking for, and, as I say, they were very much of a minority 
in the poll in that particular conference. 

Mr.Gienn. You say you are speaking for six conferences? 

Mr. Burry. Yes, sir. 

Mr. Grenn. And in those 6 conferences there are only 3 American 
lines? 

Mr. Burtey. That is right, sir. 

Mr. GLenn. That is all I have. 

Mr. Buruiey. Just to clarify that point a little bit, I might just 
tell you how many members there are to each conference, to give you 
an idea of the size. 

The Pacific-Mexico Freight Conference comprises 11 steamship 
lines. The CAPCA Freight Conference be a nine steamship 
lines. These are approximate, within 1 or 2 

Mr. ALLEN. Will you goa little slower? 

The Pacific-Mexican has how many ? 

Mr. Burtery. Eleven. 

Mr. Auien. Of which how many are American ? 

Mr. Burtry. One—Grace Line. 

The CAPCA Freight Conference has nine members. Grace Line 
is the only American- fi: ag line in that trade. 

The Pacific Coast- Pan: ama Canal Freight Conference has, I believe, 
12 members. Grace Line and Moore-McCormack Line are the two 
American-flag lines in that conference. 

The Pacific Coast-Caribbean Seaports Conference comprises 20 
members; and Grace, Moore-McCormack, and States Marine are the 
3 American-flag lines in that group. 

The Pacific Coast River Platte Brazil Conference comprises 6 lines, 
of which 1 is an American-flag line—Moore-McCormack. 

And in the Pacific West Coast of South America Freight Confer- 
ence our membership now comprises 9 carriers, of which 1—Grace—is 
the American flag. 

Mr. Auten. Would you yield ? 

Mr. Guenn. Yes. 

Mr. Aten. It would be possible then, would it not, in each case, 
to get a three-quarter vote of the conference and have all the American 
lines involved in the minority ? 

Mr. Burrey. Surely. It could be done, but it is not anything 
that ever happens. The American lines are quite vocal as far as 
conference activities are concerned, I promise you. 

Mr. Guenn. I have no further questions, Mr. Chairman. 

Mr. THomrson. Mr. Burley, a bona fide forwarding service benefits 
the shipper or the carrier ? 

Mr. Burtry. Both. Naturally it benefits the carrier to have the 
shipper in a position to expedite its movement. It is part of the trans- 
portation movement, and the carrier is benefited from the time that 
a salesman for X company calls and sells a commodity in a foreign 
port till the time that he gets that freight in the hold of his vessel. 
Anybody that assists in completing that area of movement assists and 
helps; there is no question about it. But the forwarder is the employee 
of the shipper, not an employee of the carrier. 
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Mr. Tompson. So the benefit to the carrier is only to the extent that 
they are receiving business from a shipper ? 

Mr. Burtey. That is correct, sir. 

Mr. Tompson. If a carrier then would perform part of the for- 
warding services would that not, in effect, under the law, be a rebate ? 

Mr. Burry. Certainly it would. 

It seems to me that was one of the precepts of the so-called 60-percent 
bill, was to sort of meet that situation openly. 

Mr. Burtey. Does counsel have a question ? 

Mr. Cowen. Yes, Mr. Chairman. 

Mr. Burley, I am concerned over the point brought up by Mr. Glenn 
and Mr. Allen. You are representing 25 lines, of w hich 3 are Americ an, 
and, as a matter of record, one of the American- -flag lines stands in 
direct opposition to the statement that you have made here today. 

It could be that we would be placed in the position, sir, of the other 
two American lines agreeing with States Marine through the fact of a 
three-quarters vote that authorized you toappear. It would be rather 
odd that the foreign lines are the ones who more or less control the 
statement that you have given. 

Mr. Burtey. I don’t see what would be wrong with that if it were 
afact. Itisn’t. 

But supposing it wereso. Whynot? The foreign lines are entitled 
to belong to conferences. 

Mr. Cowen. Certainly. Ihave no objection tothat. Iam speaking 
of, here, and certainly the committee is trying to bring out, legislation 
that would control or regulate the forw arding industry y: 

I believe you made the statement somewhere in your testimony that 
the forwarding service benefits the shipper and is a part of the trans- 
portation proposition. 

Mr. Burtey. I say it benefits all concerned, but it is performed on 
behalf of the shipper. 

Mr. Cowen. On behalf of the shipper in its entirety ? 

Mr. Burry. Yes, sir. 

Mr. Cowen. And the fact that it is brought to dockside at a particu- 
lar time at a particular place to be loaded is still a part of the shipper 
in the transportation problem ? 

Mr. Burtry. That is correct because the steamship company has to 
collaborate in that, too. The steamship companies have their own 
personnel that follow up the cargo. They just don’t sit idly by and 
wait for somebody else to do everything and then have the ship arrive 
with no freight there when the stevedores are at the hook. 

Mr. Cowen. I believe you said that your conference contracted with 
certain shippers to deliver freight. 

Mr. Burtey. All of the shippers in these particular trades. 

Mr. Cowen. You grant them a contract rate for the carrying of 
their product ¢ 

Mr. Buruey. Yes, sir. 

Mr. Cowen. At the time of the contractual relationship, who takes 
over the goods at the time they leave, say, the shipper’s factory ¢ 

Mr. Buruey. As far as we are concerned, our contract carriage does 
not take effect until we receive the freight at the ship’s tackle; right on 
that point, Mr. Cowen. 
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[ might point out that we talk about all these services that are 
allegedly on behalf of the carrier. In making the statement that our 
responsibility does not commence until ship's tackle receipt, I would 
like to call attention to the provisions we have in our tariff that where 

cargo is delivered to place of rest on dock and that movement is from 
place of rest on dock to ship’ s tackle, cargo pays for that cost in addi- 
tion to the freight rate. The vessel does not, which emphasizes the 
fact that all costs preterminal, pretackle, are costs for account cargo, 
not for carrier. 

Mr. Cowen. In other words, from your standpoint, then, the con- 
tractual relationship begins at dockside or at shipside. 

Mr. Burry. Yes, sir. 

Mr. Cowen. And how it arrives there, who pays for it, who is 
responsible for it—— 

Mr. Burry. That is cargo’s account, That is a term we generally 
use, 

Mr. Cowen. With respect to your solicitation office or your freight 
offices, when they solicit the cargo to be carried by your lines, then you 
solicit the business with the underst: anding that the freight be deliv- 
ered at dockside ? 

Mr. Burtey. Yes, sir. They solicit cargo under the terms of our 
tariffs and bills of lading. 

Mr. Cowen. And then the fact that the shipper would turn over to 
a freight forwarder the problem of having it arrive at a certain time 
at a certain place is the shipper’s problem rather than the carrier’s? 

Mr. Buriey. Yes, sir; under the normal procedure. 

Mr. Cowen. Yes. 

Then your conference objects to paying any brokerage fee for that 
service 4 

Mr. Buriey. Yes, sir. 

Mr. Cowen. You think that is the shipper’s cost in its entirety. 

Mr. Burury. Yes, sir. 

Mr. Cowen. That is all. 

Mr. Aten. Is not all the brokerage service performed before the 
cargo reaches shipside ? 

Mr. Burney. You say brokerage service or do you mean freight- 
forwarder service ? 

Mr. Auten. I mean the services that a broker performs. 

Mr. Burry. Included in Mr. McCarthy’s point pertaining to 
freight charges? 

Mr. Aten. Let’s get back to your definition. 

Mr. Buruey. True brokerage means all activities are pre-vessel, 
prior to the cargo arriving at the tackle, because the broker brings 
the cargo owner and the vessel together, and when those two parties 
are brought together then the cargo originates and then the terms of 
a fre ight amount are agreed upon, and from then on in it is the car- 
rier’s responsibility to handle the situation. The brokerage has been 

sarned. 

Mr. Auten. Then it is not exactly correct to say that there are no 
charges against the carrier before the cargo is at shipside ? 

Mr. Burtey. But I stated that the carrier’s responsibility does not 
pe gin, 
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Certainly we have charges that, as carriers, we must assume. We 
have to rent a dock, for example. 

Mr. Tuompson. What Mr. Allen means is, under a true brokerage 
service, the charge would be incurred certainly prior to the time the 
shipment was brought forward to the shipside. 

Mr. Burtey. That is right, Mr. Chairman. That is really what 
brokerage is. It is the creation of business. So those costs must arise 
before the business is born. 

Mr. TuHompson. Before the movement of cargo at all 4 

Mr. Buriey. Yes, sir. 

Mr. THompson. Are there any further questions ? 

Does that complete your statement ? 

Mr. Burtey. Yes, it does, Mr. Chairman. 

Mr. Tuomeson. Thank you very much for coming this morning. 

We have with us Mr. J. F. McArt. 

Will you come forward, please, Mr. Mc Art. 

Please state your name and affiliation for the reporter, Mr. McArt. 


STATEMENT OF JOHN F. McART, CHAIRMAN; AND LEONARD G. 
JAMES, CONFERENCE COUNSEL, PACIFIC COAST EUROPEAN CON- 
FERENCE 


Mr. McArr. My name is John F. McArt. I am chairman of the 
Pacific Coast European Conference, of 16 California Street, San 
Francisco. 

At the outset, Mr. Chairman, I would like to express apprecia- 
tion on behalf of the member lines for the splendid work done by the 
committee in its hearings that were conducted some time ago, and also 
for the opportunity of coming here today and presenting the views 
of the conference on the bills that were set forth in your announce- 
ment of the hearings some time ago. 

I might say that I have been duly authorized by the conference to 
appar “here this morning with Mr. James, the conference counsel, as 
briefly as possible and to the point on these pending matters of leg- 
islation. 

Mr. Tuompson. Would you enumerate the conferences and the lines 
to the reporter. 

Mr. McArr. I only represent one conference, Mr. Thompson, and 
that is the Pacific Coast European Conference, which consists of 24 
steamship lines. I will read them, but I will give a copy of this to 
the reporter: 

Anglo Canadian Shipping Co., Ltd.; Blue Star Line; Canadian 
Transport Co., Ltd.; East Asiatic Line; French Line; Fruit Express 
Line; Furness Line; Hamburg-American Line; Hanseatic-Vaasa 
Line; Holland-America Line; Interocean Line; Italian Line; Italnavi 
Line; Johnson Line; Knutsen Line; Mitsui Line; North German 
Lloyd; Nippon Yusen Kaisha Line; Fred Olsen Line; Osaka Shosen 
Kaisha Line; Royal Mail Lines, vi ; Seaboard Shipping Co., Ltd.; 
States Marine Lines; and Western Canada Steamship Co., L td. 

Mr. Tompson. How many of those lines operate under the Amer- 
ican flag ? 

Mr. McArr. We have one line which is generally called American- 
flag line, and that is States Marine Lines. Their operations are not 
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altogether with American-flag vessels. It is somewhat of a misnomer 
to call them an American- -flag line from that standpoint. 

Mr. Tompson. How many of the lines would be American owned 
even though they are operated under another flag? 

Mr. McArr. They are residents in the United States of America. 
So they would be the only one. 

Mr. THomeson. Proceed. 

Mr. McArr. I would like to say at this point that I subscribe to 
Mr. Burley’s statements made here this morning, and for that reason 
it is possible that I will be able to somewhat curtail my remarks, which 
I believe is in keeping with what you would like to have on your 
record here this morning. 

I notice that Mr. Kluczynski isn’t here. Maybe he is out catfishing 
and maybe I can go home with at least my whiskers, if nothing else. 

At the meeting of the conference, at which time Mr. James and 
myself were authorized to come to this hearing, polls were taken on 
all of the bills and matters which are a matter of concern to you here 
this morning. I might say that at the outset we took a poll on what 
we considered to be a very important facet of this problem, and that 
concerned the question as to whether or not in the broad overall picture 
would the conference suffer any detriment if no brokerage whatsoever 
were paid in the trade from the Pacific Coast to the United States to 
Europe. 

I can say to you that the poll overwhelmingly indicated that in 
the minds of my member lines they did not feel that any such detriment 
would result. 

With respect to the particular bills before us here this morning, first 
is 474, the repeal of the Bland Act. 

My member lines saw no reason why that temporary war measure 
should be carried on the books any longer. It seems rather obvious 
that it has long since served its purpose and should be taken from the 
roster of that law. 

With respect to your bill, Mr. Thompson, covering the licensing of 
freight forwarders, my members were in complete agreement that that 
bill was a step in the right direction, and they support it to the extent 
that it is possible to do so. 

With respect to H. R. 480 the members were in sympathy with what 
is intended to be accomplished by that legislation, but they felt that 
the more direct approach was much to be preferred rather than past 
legislation of that character. 

One fault, I believe, I might say they thought existed in it was 
that if such legislation were passed the 60 percent should be 100 
percent. No reason could be found by them which would justify their 
support of 60 percent rather than 100 percent of the return of the 
freight brokerage. 

With respect to the bills which have been collectively referred to 
as the Boykin bills, opposition was registered. So far as the licensing 
portion of that bill 1s concerned, there was no particular objection. 
They felt, however, that your own bill aprronshied it more directly, 
and they saw no reason why we should borrow so heavily from an- 
other statute as is done in the case of the Boykin bills. 

However, paragraph (e) of the Boykin bill, the last version of it, 

particularly objectionable as that would perpetuate by law the 
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absolute fiction and nonsense that there is managerial discretion 
vested in the member lines of a steamship conference in the matter 
of paying brokerage. ; 

1 think it was completely demonstrated at the hearings that were 
concluded sometime ago that such discretion does exist. 

There is no question but what, if such a provision were enacted into 
law, there would be no possibility except that if one line paid broker- 
age the rest must follow. That, however, seems to be repetitious. I 
don’t think I need to dwell upon it too much. 

There is another facet, too, of the problem which had the extended 
consideration of my membership, and that was they were overwhelm- 
ingly in favor of legislation which would reverse the decision of the 
United States Maritime Commission in docket 657, which seems to 
be the crux of the problems we have before us in the matter of 
brokerage. 

For many years the conference I represent paid no brokerage on 
some 15 commodities; absolutely prohibited. We pay no brokerage 
whatsoever on those 15 commodities. We do have at the moment a 
temporary respite from the otherwise uniform efforts of the present 
Board to enforce the nonsense regarding managerial discretion. 

I repeat, however, that that is only a temporary respite because the 
Board has announced in the course of its investigation, whatever it 
comes up with as the final answer, that will apply to my conference 
also. 

The prohibition against those brokerages that I spoke about on 
those 15 commodities existed in some cases for nearly a quarter of a 
century, almost 25 years, and I don’t see any evidence that it has done 
anything to curtail or provide any detriment to the commerce of the 
United States. 

It has been testified by other witnesses before you on the part of 
forwarding industry that they feel if they had legislation which was 
similar to the statute under which customhouse brokers were regu- 
lated, they would be satisfied with such regulation. 

That perhaps would be all right from our standpoint if the re- 
muneration they receive were similarly restricted, meaning if they get 
it from the people they serve, which, in the case of the customhouse 
brokers, are cargo interests, not the carriers. 

There has been much said in these hearings and in others about 
the payment of brokerage at 114 percent. I would not want this 
opportunity to pass without saying to you that 114 percent is merely 
aminimum. We already have before us the example of a large con- 
ference in the North Atlantic trade to the Continent under which the 
maximum brokerage now under their trial system runs up to 5 percent. 
In other words, 5 cents out of every dollar of the freight money goes 
out in the form of brokerage for cargoes which range in freight rates 
from $25 per ton and over. 

We on the Pacific coast are acutely aware of the fact that if broker- 
age is legislated into being in somewhat this fashion we have here, we 
are going to be faced with the same situation out there. 

A previous witness testified that if brokerage were curtailed, or the 
forwarding services of the people otherwise appearing here before 
you were curtailed, that traffic would be directed from north Atlantic 
ports of the United States to ports in Canada. 
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My conference is subject to the jurisdiction of the Federal Maritime 
Board insofar as traffic is concerned from the three Pacific Coast States 
of the United States—Washington, Oregon, and California—and the 
European nations including the British Isles. We also carry com- 
merce from British Columbia in Canada. 

I can say to you positively that so far as the commerce of the Pacific 
coast is concerned, I see no possibility whatsoever of any traffic beg 
diverted from United States ports to Canadian ports. 

One of the reasons why I say that is we pay no brokerage out of 
Canada except three-fourths percent on grain and grain products. 
No brokerage of any kind whatsoever is paid on any traffic out of 
Canada to the United Kingdom except, as I said, that hardly is in- 
sensitive to transfer cargo from the United States to Canada. 

By the same token, I don’t feel that Canadian traffic has suffered as a 
consequence. I don’t believe they have suffered any detriment either. 

Among the commodities on which no brokerage of any kind is paid 
on the traffic from the United States to ports of destination abroad we 
find cotton and cotton linters. So far as I am aware—and I have 
been with the conference now for 11 years—no brokerage has ever 
been paid on cotton and cotton linters. If it was, it was paid a long 
time ago and I have no record of it. 

It has only been within recent years, as Congressman Allen knows, 
that California has come to the fore as being a cotton State in the 
amount of acreage and the production and so on, and it is growing 
every day. But cotton is one of the commodities on which no broker- 
age whatsoever is paid. 

In other words, the excellent services that are performed by the 
forwarders in getting that cargo to seaboard alongside the ship cer- 
tainly have been of such a character that we find no evidence whatso- 
ever that the cotton industry has suffered any detriment by virtue of 
our failure to pay brokerage for those forwarding services. 

Much has been said, of course, about the securing of cargo, which 
must, of course, appear in the definition, whatever it may be, a defini- 
tien which would define brokerage. 

Certainly, so far as our forwarding friends are concerned, they 
don’t secure cargo for the conference, as Mr. Burley testified, on be- 
half of my members. I, like Mr. Burley, signed the conference con- 
tracts under which the shippers agree to tender to the lines all of their 
cargo which is destined for export overseas. So, for that reason, when 
the cargo is in position to move it has already been committed to 
member lines of my conference under their contract. 

[ believe, Congressman Allen, you asked if two lines were in equal 
position, or something of that sort, what would happen in that case, 
or which of the two lines, we will say, would be selected by the for- 
warder for the particular cargo to go forward on. 

I can only answer that by saying to you that I believe the forwarder 
in performing his function as an agent of the shipper would very 
definitely choose which of the two lines he felt would give the better 
service to his client, meaning the one which sails earlier, has a little 
quicker arrival time, or for various other reasons he feels it is prefer- 
able to put it on this line rather than on another. 

Mr. Auten. Would you feel in that connection if there were a 
brokerage paid that possibly an interest would arise in the forwarder 
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contrary to the interest of the shipper, and that the cargo might be 
delayed for the ship that would pay the brokerage / 

Mr. McArr. Oh, definitely. There is a monetary incentive, if I 
understand your question, which I think would be very difficult to 
overcome. If one carrier were to pay something, and the other noth- 
ing, I think it is only human to select the one who is going to pay for 
something, whatever it might be. Very definitely I think that would 
be true. 

Much reliance, I believe, will hereafter be placed—and I think it 
should—upon a ‘recent decision of the court of appeals here in the 
District of Columbia dealing with the case of the American Union 
Transport. There is one feature of that particular decision, however, 
that is quite disturbing, certainly at this stage of the game. Maybe it 
will be cleared up, but I would like to point it out. 

It is that part of the decision of the court which says that the agree- 
ment of the conference in that instance, that concerted prohibition not 
to pay brokerage to American Union Transport, was a violation of sec- 
tion 15 because the agreement so to do had not been filed with and 
approved by the Federal Maritime Board. 

Convi iction of a violation of section 15 carries with it a penalty of 
$1,000 a day for every day the violation continues. That is a pretty 
severe penalty. I don’t think there are very many that are quite that 
heavy. 

The part of the decision, therefore, that bothers us is if it was 
found to be unlawful for the conference lines to pay the brokerage to 
American Union Transport because it would have been in fact a 
return of part of the freight rate because they performed no brokerage 
service—they did not secure the cargo—it seems rather difficult and, 
in fact, I cannot reconcile that part of the decision with the other, that 
it was also a violation of the law not to file the agreement with the 
Board. 

In other words, why should people—in this case, common carriers 
by water—have to agree not to violate a statute? That, in effect, it 
seems to me, is what it boils down to. 

But if we read the court’s decision literally, they are put in a rather 
precarious position, that if that is true with respect to the payment 
of brokerage, is it not true with respect to other things. 

I think it goes without saying that when the law is written we are 
obliged to comply with it, and it would seem to me that it would be 
absolutely unnecessary to force carriers to reach an agreement, go 
through the formality of filing it, and placing it before the Board for 
its consideration, running the risk of having protests made which I 
think I can say would probably inevitably follow in a case of this 
sort, and thereafter create legislation which will run on for months 
and sometimes perhaps for years. 

It seems to me that something should be done that would clarify 
what is to an average layman like myself a rather glaring incon- 
sistency in that partic ular decision. 

Nothing else is wrong about it. It carries out 100 percent what 
the Congress of the United States has said heretofore is a violation 
of law, and that is to illegally pay back to a shipper a portion of the 
freight money otherwise lawfully payable. 
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Mr. Thompson, in trying to keep this brief, at the moment I don’t 
believe I have anything more to put on the record. 

Mr. Tuompson. Thank you, Mr. McArt. 

Are there any questions ¢ 

Mr. Auten. Mr. Chairman ? 

Mr. Tompson. Mr. Allen. 

Mr. AuLeN. I am wondering, Mr. McArt, if there is anything in 
connection with these 15 commodities that would make them at all 
different from the average run of cargoes moving out of the west 
coast. For example, is cotton so produc ‘ed that 1 or 2 shippers are 
able to move it without the usual services? Or I ra borax is 
another commodity on which no brokerage is paid. I do not know 
about canned fruits and vegetables. 

Mr. McArr. No; I don’t-think there is anything of that character. 

With respect to all of the cargoes upon which the net rates apply 
and which, by the way, place all shippers on an absolute equality 

You don’t have there the case of brokerage paid on the shipments 
of exporter A and no brokerage being pe aid on the exports of shipper B, 
and all shippers are treated alike. Cert: ainly nothing precludes any 
one of them, and I am sure they all do to the extent they need them, 
from employing the services of forwarders. 

Mr. ALLEN. Do you have a list of the commodities ? 

Mr. McArr. Yes,sir. May I read it 

Mr. ALLEN. Surely. 

Mr. McArr. Airplanes; airplane parts; borates, crude or refined ; 
brick, infusorial earth; citrus fruit under refrigeration; cotton and 
cotton linters; diatomaceous or infusorial earth; frozen fish; lead; 
Douglas-fir plywood ; refrigerator equipment ; hard salt or mild cured 
salmon ; soda ash; and zine. 

In addition to the list which I just read, we also have limitations 
on the amount of brokerage less than 114 percent on certain other 
commodities. For example, on grain in bulk or in bags, and grain 
products such as flour, and also the products of barley, corn, rye, 
and wheat. We only pay three-quarters of 1 percent, which is the 
same figure which is payable on the traffic which moves out of Canada. 

On lumber, which is ‘a ver y large-moving commodity in the Pacific 
coast-European trade, we pay only 1 percent. We pay nothing from 
Canada, and only 1 percent from this side. Only 1 percent is payable 
on what we call operated commodities. That is, commodities on which 
we have to relinquish the right conferred upon us to fix rates. 

Whenever northern competition appears on the scene, maybe tramps 
or something like that, we feel it desirable to do what we call open- 
ing the rates, making each line his own master so far as the rates 
are concerned. 

Mr. Auten. What is the practice with the very large shippers of 
canned goods? For example, 1 know that in my own community 
that the California Packing Corp. has large warehouses apparently 
either apart or adjoining the Encinal terminals. Is their practice 
with regard to the payment of brokerage and the engaging of for- 
warders the same as any other shipper / 

Mr. McArr. Congressman, I don’t like to speak for California 
Packing Corp. Therefore, I will give you what my understanding is. 

It is my understanding that forwarders are not used in the export 
of California Packing Corp. products presently. 
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Mr. Aten. Do the Borax people have similar storage facilities at 
shipside ¢ 

Mr. McArr. No, sir; they don’t have any storage facilities at ship- 
side. Their pit is out at Boron, out on the Mojave Desert, and this 
is a new operation. And the processing of the ore is done at Boron. 
On export traffic going to the other side, when they get an order the 
vars will be loaded at Boron and will be railed to Wilmington or Los 
Angeles Harbor, and from then on they go off to Europe. But there 
is no question of storage facilities at shipside for Boron products. 
They come to the shipside in cars and move directly overseas from 
there. 

They do have a processing plant at Wilmington, but, in view of 
the new pit, it would hardly be termed a storage facility like you 
have in Encinal terminal. That facility today is now devoted, 
understand, to purely domestic products. 

Mr. ALLEN. You mentioned States Marine as being an American- 
flag line with, I presume, an associated line under a foreign flag. 

Mr. McArr, I wouldn’t say an associated line, Congressman. States 
Marine Lines, as we know, consists of two companies. One, I believe, 
is incorporated in New York, and the other in Delaware. And, in 
fact, on my agreement it is necessary to record them as the trade name 
States Marine Lines, States Marine Corp., and States Marine Corpora- 
tion of Delaware. They are in there as one member only because of the 
close connection between the two. They are, of course, American 
corporations. 

What I had reference to was the fact that when we refer to 
American-flag lines I think it has a meaning to the average listener 
that the American flag is the one that is flying at the stern of all their 
vessels, and in this particular case, as I said, that is not so. I call 
them an American company. 

Very frequently, for their own convenience, for business reasons, 
they charter ships of foreign flag to transport in this conference of 
mine and in others, but that is the only company that we have that is 
domiciled in the United States. 

Mr. Atten. Thank you. 

Mr. THompson. Mr. Glenn ? 

Mr. Guenn. Yes, Mr. Chairman. 

Mr. McArt, do the foreign companies that belong to your confer- 
ence pay brokerage in the countries of origin of the shipments received ? 

Mr. McArr. We don’t deal w ith consignees at all, Congressman, and 
my agreement which I executed on behalf of the member lines is an 
agreement with shippers over here. We have no connection with 
consignees on the other side, and the payment of brokerage to them 
on the other side is prohibited by the conference agreement. By the 
tariff rule, no brokerage is payable abroad. 

Mr. GLENN. You mean on shipments which they pick up in foreign 
countries ¢ 

Mr. McArr. I have no jurisdiction. 

Mr. GLENN. Do you know if they do? 

Mr. McArr. I don’t know whether they do or not. I have some 
information on it. I don’t have it with me because it didn’t appear to 
be pertinent to this particular investigation. 
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If I understand your question obviously these lines who are members 
of this conference come home to the Pacific coast. Your question is 
do they on the cargo which they take from Europe to the Pacific coast. 
Is that it? 

Mr. GLenn. Yes. 

Mr. McArr. From the United Kingdom I don’t believe they pay 
any brokerage. This is subject to confirmation which I will be very 
happy to furnish you if you would like to have it for the record. I 
give you my understanding. From the United Kingdom no broker- 
age; from the Continent I believe they do but I am not certain. And 
I will as I say look into it and I will see to it promptly that you do get 
it. 

Mr. GLENN. Can you also let us know the percentages? 

Mr. McArr. Obviously, if that is available to me, L will; yes, sir. 

Mr. Guenn. Thank you. 

That is all, Mr. Chairman. 

Mr. THompson. Counsel ? 

Mr. McArr. I will say that brokerage is prohibited. I know for 
sure that brokerage is prohibited in many trades. That is on in- 
bound trade to the United States by conference agreement, subject to 
the jurisdiction of the Federal Maritime Board, it is absolutely pro- 
hibited by the terms of the agreement now approved and being worked 
under by the carriers, so that when we are t: alking about the manda- 
tory requirement that we pay brokerage in effect in the outward trade, 
on the contrary, we do have the situation where in the opposite diree- 
tion these same lines might be members of conferences where they are 
permitted to have an absolute prohibition against it. 

Mr. GLENN. That was not my question. 

Mr. McArr. I understand, but if some of the conferences I have 
in mind are in this particular trade it would influence my reply to you. 
They wouldn't be permitted to pay. 

Mr. Guenn. I do not think they would. 

If, for instance, a French line picks up cargo in France you would 
have no control over their paying a brokerage to some foreign freight 
forwarder in France that obtained a shipment for them to bring to 
thiscountry. Isthat right? 

Mr. McArr. If they have a prohibition in their agreement not to 
pay, then the Maritime Board does assume 

Mr. GLenn. Over the foreign line ‘ 

Mr. McArr. They have it over the commerce of the United States. 
Whether you pay the broker or whatever it may be, it doesn’t make 
any difference. We prohibit the payment of the brokerage. 

Mr. Guenn. That is only American lines? 

Mr. McArr. No,no. All lines. 

Mr. James. Mr. Congressman, the Shipping Act of 1916 governs 
all carriers without reference to flag in the import and export trades 
of the United States with equal application. There is no distinction 
so far as the laws of the United States are concerned with respect to 
our export and import trades. 

The application of that to this situation is this: The Federal Mari- 
time Board’s predecessor in docket 657 held that it is detrimental to 
the commerce of the United States for a conference to prohibit broker- 
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age in our export trades. It did not say so with respect to the import 
trades. 

We have conference agreements applying to both export and im- 
port trades, and in many of the import trades the conferences still 
prohibit the payment of ‘brokerage. So that would be from the for- 
eign country to the United States. For instance, Japan. The Pa- 
cific westbound trade now, as a result of docket 657, cannot prohibit 
the payment of brokerage, but the conference from Japan to the west 
coast still prohibits the» payment of brokerage. That is true in Mr. 
Burley’s northbound conferences from Latin America to the Pacific 
coast, but from the Pacific coast to Latin America they cannot pro- 
hibit the payment of brokerage. For example, docket 657 did not 
apply to our domestic offshore trades from the Pacific coast to Hawaii 
or the Pacific coast to Puerto Rico, or from the Atlantic and gulf to 
Hawaii. So those conferences still prohibit the payment of broker- 
ages. 

The only ones that are subject to this docket 657 unfortunately are 
those of us in the export trades. We cannot prohibit brokerage, and 
anybody else can. 

Mr. McArr. Does that answer your question ? 

Mr. Gunn. Insofar as your conference contract is concerned, yes. 

Mr. THompson. Mr. Cowen. 

Mr. Cowen. Mr. McArt, you mentioned that from Canada, with one 
exception, there is no brokerage paid. Do you know whether or not 
there is any legislation relative to this brokerage proposition or 
whether there is any rule or regulation set up by what would be the 
counterpart of our Maritime Board ? 

Mr. McArr. No, Mr. Cowen; there is no counterpart in Canada 
to the Federal Maritime Board here. ‘The conferences there are, up to 
now, permitted to enter into agreements similar to our own, and that 
is what we have, just one exactly like this, and the carriers themselves 
under the form of self-regulation prohibit in this particular case the 
payment of brokerage. 

Mr. Cowen. Onestep further on that, sir. 

How are the freight forwarders in Canada compensated? By the 
shipper in the entirety then ? 

Mr. McArr. I don’t have much experience with them, Mr. Cowen, 
because we don't deal with them. 

I presume that they are paid by the shipper in the event their 
services are used. Certainly they are not compensated by the carrier. 

The brokerage which is paid on the grain out of Canada is more 
nearly the true brokerage service which we have heard talked about 
in these hearings and in hearings in the past. They are the ones who 
bring the party that has the grain for export together with the party 
who has the vessel in position to handle the grain, and at that point 
it should be remembered that the percentage of broker: age which we 
authorize under the agreements is much less than is paid for a truly 
tramp service for the handling of the grain. I would say that would 
be a minimum of 114, possibly 214 percent. Ours is limited to three- 
quarters. 

Mr. Toomrson. You mentioned, Mr. McArt, in your testimony that 
perhaps legislation similar to the customhouse brokers legislation 
would be applicable if payment were assessed similarly. Would you 
enlarge on that ? 
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Mr. McArr. What I meant, Congressman, was whatever legisla- 
tion is passed, I hope that it is limited by statute, however you do it, 
so that he who engages the services of the laborer pays him rather 
than somebody upon “whom some slight incidental benefits may fall. 
The latter is not inclined to pay the wages for the services performed. 
Let the contracting party, who, in every case, insofar as forwarding 
is concerned, must be the shipper, not the carrier. The carrier, by 
virtue of the very nature of his duties, is not the forwarder. He does 
the carrying. 

Mr. Tompson. I took your statement to imply that in the case of 
customhouse brokers the brokerage was assessed to the cargo account. 
Mr. McArr. You mean in the case of the customhouse brokers? 

Mr. THompson. Yes. 

Mr. McArr. I am sorry. I should say, as Mr, James corrected me, 
they are paid by the receivers of the cargo rather than shippers. This 
is on cargo coming inbound. 

Mr. Tuompson. By the consignee. 

Mr. McArr. Consignee; yes, sir. 

I think I said cargo interests initially, and that is what I meant. 
By cargo interest I mean that will cover either the shipper or the 
receiver. And in the case of customhouse brokers I am confident 
there must be nothing in there that says that the carriers are going 
to pay part of those customhouse fees. The persons who go up to 
get their shipments are the ones that pay the customhouse broker for 
clearing their cargo and so on. 

Mr. James. May I make an observation, Mr. Thompson, on that? 

Mr. Tuompson. Yes. 

Mr. James. The freight forwarder engages for the shipper to ar- 
range for such ine idental services which are nec essary for the shipper 
to get his cargo down to the dock for export. The customhouse 
broker does the same thing for the consignee, to pick it up from the 
dock. And, in the case of the c ustomhouse broker, he is paid his fees 
for whatever his particular service might be, and he renders a bill 
itemizing his services to the consignee, and that is solely how he is 
paid, 

In foreign commerce, of course, in the export commerce, the freight 

forwarder should presumably do the same thing with the shipper. 
Whatever his services are, he should send him a bill for it. But, be- 
cause of this competitive feature among the lines of brokerage, the 
practice has grown up that the carriers are paying the brokerage bills 
automatically as they come in, and in many cases the forwarders 
don’t even bother to send a bill to the shipper. 

Mr. THompson. In that case the term “broker” or “brokerage” 
means (different things under different operations because would they 
not normally be calle »d customhouse receivers rather than forwarders? 

Mr. James. Yes. They are not forwarders. They are customhouse 
receivers. That is correct. In fact, the term “forwarder” is mis- 
leading itself. In foreign commerce the forwarders do not actually 
forward the goods. ‘They simply arrange for it to be furnished to the 
dock, and the term “brokerage” is completely a misnomer. 

Mr. McArr. We have, if I may add, Congressman, occasions when 
cargo for various reasons is railed from California ports to New York 
or to Montreal, as the case may be, and is then taken overseas. In the 
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case of citrus fruit I can assure you that the forwarding of that cargo 
from the packing plants in C alifornia to either New York or Montreal 
is done by the shipper. Every incidental is taken care of by the 
shipper. 

But at the port of export, be it New York or Halifax or Montreal, 
he must have someone at seaboard to attend to certain incidental mat- 
ters necessary to get the cargo going on the transatlantic ship, so that 
actually the duty of that so-called forwarder at the port is that he is 
a traffic man of some kind. But he certainly is not doing much 
forwarding. 

The forwarding started from the moment the cargo left the Pecrng 
plant i in southern California, but, because it was destined abroad, 
is all under through arrangement. 

Mr. Tuomeson. Thank > you very much for appearing this morning. 
Your comments will be taken under consideration. 

Mr. McArrt. Thank you, Congressman Thompson. 

Mr. THompson. I am happy to see that Chairman Morse is with us 
this morning again. We certainly want to hear from you, Mr. Morse. 

Are there 2 any other conferences represented ? 

Mr. Morse we certainly want to hear from you, and if it is con 
venient we would like you to take the witness stand now. 


STATEMENT OF CLARENCE G. MORSE, CHAIRMAN, FEDERAL 
MARITIME BOARD 


Mr. Morse. Good morning, gentlemen. 

Mr. THomeson. It is good to have you back with us. 

Mr. Morse. Thank you, sir. I have a prepared statement and | 
suggest that the first eight pages of it be admitted in the record with- 
out my bothering to rez ad it. It is merely informational material. 

Mr. Tuomeson. Without objection that will be done. 

(The material is as follows :) 


STATEMENT ON BEHALF OF THE DEPARTMENT OF COMMERCE AND THE FEDERAL 
MARITIME BOARD 


I am pleased to appear before the subcommittee today to offer testimony con- 
cerning the proposed freight forwarder legislation mentioned by your counsel 
in his letter to me of April 11, 1958. Before dealing directly with the details of 
the proposed legislation I would like to summarize certain background informa- 
tion which I believe to be pertinent. 

Although the principal authority for regulating forwarders was enacted in 
1916 (secs. 1, 15, 16, 17, 20, 21, and 22, Shipping Act of 1916), it was not until 
1942 that need for formally investigating and correcting certain practices of 
ocean freight forwarders as a group became apparent. Accordingly, on August 
21, 1942, the United States Maritime Commission undertook a general forwarder 
investigation, under its docket No. 621. 

The Commission’s jurisdiction over forwarders was challenged by certain 
forwarders in the case of American Union Transport et al. v. United States (55 
F. Supp. 682) and on November 30, 1943, the United States District Court for 
the Southern District of New York ruled that the Commission lacked jurisdic- 
tion. That ruling was reversed, however, by the Supreme Court of the United 
States in the case of American Union Transport et al. v. United States (327 
U. 8S. 4837) in a decision dated February 25, 1946. Thereafter the Commission's 
investigation under docket No. 621 was completed and a report issued on Novem- 
ber 17, 1949. Pursuant to this report freight forwarder rules and regulations 
were promulgated under General Order No. 72, effective June 1, 1950. 
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In the administration of General Order 72 information and evidence was 
developed indicating that forwarders were engaged in practices appearing to be 
in violation of the order and the Shipping Act, 1916. 

A proceeding of investigation was instituted by the Federal Maritime Board 
on its own motion in docket No. 765, on October 6, 1954, and field investigations 
of the practices of forwarders located in the major ports of the United States 
were made with a view to revising General Order 72 and to taking such other 
action as appeared warranted. 

Before the end of October 1955, a special subcommittee of the House Merchant 
Marine and Fisheries Committee started hearings in its investigation of for- 
warders and brokers. On July 26, 1956, House Report No. 2939 was issued with 
respect to this investigation, and it contained eight specific recommendations. My 
first report on these recommendations was made to the committee on February 
7, 1957. There follows a current report of actions taken and status of matters 
relating to the eight recommendations : 

Recommendation No. 1: That the Bland Forwarding Act, approved March 14, 
1942 (56 Stat. 171; 46 U. S. C. 1127), be repealed. 

On February 13, 1957, a letter prepared by the Maritime Administration was 
sent by the Secretary of Commerce to the Committee on Merchant Marine and 
Fisheries, House of Representatives, recommending favorable consideration of 
H. R. 474, a bill to repeal the Bland Forwarding Act (sec. 217, Merchant Marine 
Act, 1936, as amended). This bill is under consideration today. 

Recommendation No. 2: That the Maritime Administrator continue the prac- 
tice of furnishing lists of qualified and approved forwarders to the several 
departments and agencies engaged in the exportation of foreign economic and 
military cargoes. 

Maritime Administration’s General Order 70 covering the registration of for- 
warders authorized to forward Government cargoes was revoked on March 5, 
1957, and in its place the Administrator issued a statement of policy under the 
same date providing for the maintenance of a list of forwarders authorized to 
engage in the business of forwarding Government cargoes. Various Government 
agencies were notified of this action and advised that the Administration would 
furnish them with lists of forwarders, prepared in accordance with the state- 
ment of policy, to assist them where they decide that the services of forwarders 
are necessary. Such a list of forwarders as of March 25, 1957, was prepared 
and furnished the agencies and others by the Administration and the Board. 
The Administration issues corrections to such list as changes occur. 

Recommendation No. 3: That the heads of departments and agencies engaged 
in the exportation of foreign economic and military aid cargoes require an appro- 
priate certification in connection with the use of private freight forwarders 
which shall state in respect to each such shipment on which the services of a 
forwarder are engaged that the facilities and personnel of their department or 
agency are not suited to perform the forwarding services required to the advan- 
tage of the Government. 

The recommendation sets forth what appears to be a reasonable safeguard 
against the use of forwarders by Government agencies where forwarders 
are not needed, and the recommendation is in line with the position of the 
Administration’s representation before the House subcommittee that ‘“‘a Govern- 
ment agency should have the same privilege as any other person, individual or 
corporate, to decide whether its activities require the use of forwarders.” Since 
the Administration is not engaged in exportation of foreign economic and mili- 
tary aid cargoes, this recommendation does not apply to it. 

Recommendation No. 4: That the heads of departments and agencies engaged 
in the exportation of foreign economic and military aid cargoes, when utiliz- 
ing the services of private freight forwarders, pay the fair and reasonable 
value therefor. 

Under date of March 25, 1957, the Maritime Administrator and Chairman, 
Federal Maritime Board, advised the following governmental agencies and 
departments that the Board and the Administrator consider it contrary to 
section 16, Shipping Act, 1916, for a forwarder to render forwarding services 
free of charge or at reduced rates to Government agencies as well as private 
shippers in consideration of the receipt of brokerage fees from the carriers, 
and that such practices should not be engaged in: 

Sureau of Public Roads, Department of Commerce 
Department of Agriculture 
Department of Defense 
General Services Administration 
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In this connection the General Accounting Office has issued ruling B—134866, 
March 14, 1958, concerning the matter of payment by the Agriculture Department 
for services of foreign freight forwarders. 

In the light of the Maritime Administrator’s interpretation of section 16, 
Shipping Act, 1916, GAO concluded that the Agriculture Department should pay 
for forwarding services it needs rather than to accept free services in con- 
sideration of the forwarder’s receipt of brokerage from the carriers. 

Recommendation No. 5: That in view of the questions which have been raised 
in this inquiry, and the testimony of various witnesses in connection therewith, 
the Federal Maritime Board study the effects of the decision, Agreements 
and Practices Pertaining to Brokerage and Related Matters, docket No. 657, 
3 U.S. M.C.170 (decided 1949). 

On March 29, 1957, the Board issued its report in docket 767, Agreement and 
Practices Pertaining to Brokerage, Pacific Coast European Conference (agree- 
ment No. 5200), announcing that it would insititute a general investigation into 
brokerage and forwarding activities and practices of carriers and forwarders in 
the foreign commerce of the United States, to reconsider the extent to which con- 
ferences may properly prohibit or limit brokerage payments without detriment 
to the commerce of the United States, and consider the extent to which the 
Board may control or limit the payment of brokerage by individual carriers. 

Delay in instituting the announced investigation and setting hearings relative 
to the proposed revision of General Order 72 was caused by the fact that 
various forwarder groups filed petitions challenging the Board’s jurisdiction 
to issue said proposed revision and later filed petitions with the Court of Appeals 
for the District of Columbia Circuit to review the Board’s decision of August 13, 
1957, affirming its jurisdiction. On January 22, 1958, the court granted the 
Board’s motion to dismiss. Under date of January 3, 1958, the Board instituted 
under docket No. 831 an investigation of practices and agreements of common 
carriers by water in connection with payment of brokerage or other fees to 
ocean freight forwarders and freight brokers. Hearings scheduled to begin 
March 31, 1958, New Orleans, La., encompassing the aboye matters, have been 
postponed until further notice at the request of the chairman, House Merchant 
Marine and Fisheries Committee. 

Recommendation No, 6: That an appropriate bill be introduced to provide for 
the licensing of foreign freight forwarders. 

On April 9, 1957, we advised the chairman, Merchant Marine and Fisheries 
Committee, House of Representatives, that we favored the objectives of H. R. 
479, a bill to amend the Shipping Act, 1916, as amended, to provide for the 
licensing of foreign freight forwarders. 

On April 17, 1958, we reported to this committee on the bill H. R. 8382 
(identical bill, H. R. 10427), recommending certain amendments. This bill is a 
comprehensive legislative proposal and I will comment on it later in my 
statement. 

Recommendation No. 7: That the Federal Maritime Board formulate reason- 
able rules, regulations, and procedures for registrants, or for licensees in the 
event that a statutory proposal as set forth in recommendation No. 6 above 
becomes law, with particular emphasis upon the elimination of the automatic 
payment of unearned brokerage commissions; that in accomplishing this objec- 
tive the Board clearly define the terms “forwarding,” “brokerage,” and, if deemed 
appropriate, “nonbrokerage” services, and in so doing carefully study the rules 
and regulations of other departments and agencies with the view of determining 
whether or not they can be practically applied to the regulation of the forward- 
ing industry, provided that in devising such rules and regulations the Board 
carefully consider the printed hearings which accompany this report. 

Proposed freight-forwarder rules and regulations were published in the Fed- 
eral Register March 19, 1957 (22 F. R. 1779). Interested persons were invited 
to furnish views and suggestions by September 27, 1957. Almost all the views 
expressed were in opposition to the proposed rules pertaining to ocean freight 
brokerage. Interested persons were advised that the Board would hold public 
hearings on the proposed rules before making a final decision with respect 
thereto. 

Petitions to dismiss the Board’s rulemaking proceeding to revise the freight- 
forwarder rules and regulations of General Order 72 were filed by the principal 
forwarder associations. Such petitions alleged that the Board lacked jurisdic- 
tion. Oral argument on such petitions was held June 25, 1957. These petitions 
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were denied in report of the Board, decided August 13, 1957, served August 21, 
1957. On September 18 and 19, 1957, most of the same forwarder associations 
filed petitions for reconsideration of the Board’s decision of August 13, 1957. 
3y order dated December 23, 1957, the Board denied forwarders’ petition for 
reconsideration. 

Meanwhile, on October 17, 1957, several east-coast and west-coast forwarder 
associations filed with the Court of Appeals for the District of Columbia Circuit 
a petition for review of the Board’s decision of August 13, 1957. On November 
26, 1957, attorneys for the Board and the United States of America filed a motion 
to dismiss the aforesaid petition for review on the grounds that the Board’s 
decision in question is not a final decision subject to review. On January 22, 
1958, the court granted the Board’s motion to dismiss forwarders’ petition for 
review. 

By order dated January 3, 1958, the Board consolidated its freight-forwarder 
rulemaking proceeding (46 C. F. R. 244) with its pending investigation of freight 
forwarders in docket 765. At the same time, the Board instituted under docket 
No. 831 an investigation of practices and agreements of common carriers by 
water in connection with payment of brokerage or other fees to ocean freight 
forwarders and freight brokers. Under docket 831, the Board proposes to recon- 
sider its prior brokerage decisions in dockets 645 (2 U. S. M. C. 775 (1946)), 
657 (8 U. S. M. C. 170 (1949) ), and 718/719 (4 F. M. B. 166 (1953) ). 

In order to obtain certain current information about freight-forwarder activi- 
ties in advance of actual hearing, two orders were issued under date of February 
17, 1958, pursuant to section 21, Shipping Act, 1916. One of the section 21 orders 
required registered freight forwarders to furnish replies to 9 specific questions 
within 30 days from date of service. The other section 21 order required common 
carriers by water in the foreign export trades of the United States to furnish 
replies to 3 specific questions within 30 days from date of service. The date of 
service of both orders was February 17, 1958. 

Notice was served on February 17, 1958, that the proceedings in dockets 765 
and 831 were consolidated for hearing and that hearings would be held before 
Examiner A. L. Jordan beginning March 31, 1958, in New Orleans, La., April 
28, 1958, in San Francisco, Calif., and May 26, 1958, in New York, N. Y. 

On February 27, 1958, before any of the scheduled hearings in dockets 765 
and 831 were held, your committee requested the Board to suspend such dockets 
to await the outcome of action by Congress on proposed legislation covering 
forwarder and brokerage matters. In compliance with the committee’s request, 
the Board on March 10, 1958, postponed its scheduled hearings in such dockets 
and extended until further notice the time for filing data requested from for- 
warders and carriers under docket 765. 

Recommendation No. 8: That the Chairman of the Federal Maritime Board 
report to this committee early in the 1st session of the 85th Congress as to the 
enforcement of section 16 of the Shipping Act, 1916, as amended, not only with 
respect to the practices of forwarders and brokers, but also with respect to the 
practices of carriers and shippers. 

Since January 1, 1956, over 80 field investigations of possible violations of the 
Shipping Act, 1916, and/or General Order 72 have been initiated involving over 
125 forwarders, shippers, and/or carriers. To date the Board has instituted 
8 formal proceedings against freight forwarders, shippers, and carriers, alleging 
possible violations of the Shipping Act, 1916, and/or General Order 72. Of the 
8 formal cases instituted, the hearing examiner found violations of section 16, 
Shipping Act, 1916, and /or General Order 72 (46 CFR 244) in 3 cases and recom- 
mended that they be referred to the Justice Department for prosecution and 
that the registration of respondent forwarders be revoked ;: the hearing examiner 
found no violation in 1 case; 1 case was dismissed before hearing; another per- 
taining to agreements and brokerage practices of certain carriers has been heard, 
decided, and is now under appeal; and 2 other cases are awaiting stipulation 
of facts in lieu of hearing, or the filing of briefs preliminary te recommended 
decision of hearing examiner. 

Included in the cases under investigation are those involving charges to ship- 
pers over and above cash outlays made by forwarders in behalf of the shippers. 
This includes such items as insurance, trucking, warehousing, and other services 
related to the movement of export cargo, and the charges are in addition to a 
“forwarding” or supervising fee for services rendered. From information de- 
veloped to date these charges seem to be based on what the traffic will bear 
rather than on a services rendered basis and may be in violation of sections 16 
and 17 of the Shipping Act, 1916, and General Order 72. 
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Of the remaining field investigations initiated, 22 have been closed administra- 
tively after securing compliance or finding that no violation existed. Since the 
date of the committee’s report 35 forwarder registrations were canceled for fail- 
ure to comply with the Board’s rules and 108 other registrations were canceled 
as a result of finding that the persons or firms registered were no longer engaged 
in the freight-forwarding business. 

Mr. Morse. If you will refer to near the foot of page 8, with your 
permission I shall now proceed to comment on the bills pending before 
your subcommittee. 

The bill, H. R. 474, would repeal section 217 of the Merchant Marine 
Act, 1936, as amended, known as the Bland Forwarding Act. We 
reported favorably on the repeal measure, February 13, 1957, on the 
ground that the law was a wartime measure that had served its pur- 
pose and should be repealed. Repeal of the act was specifically recom- 
mended by your subcommittee in its report of July 26, 1956. 

The bill, H. R. 479, would amend the Shipping Act, 1916, as 
as amended, to establish a licensing system for persons engaged in 
business as foreign freight forw: arders. Our report of April 9, 1957, 
on the bill referred to current activities of the Board in prescribing 
rules and regulations for forwarders, and favored the objectives of 
the bill. The enactment of legislation to provide for the licensing 
of foreign freight forwarders was one of the recommendations made 
by your subcommittee in its re port of July 26, 1956. 

H. R. 480, to amend section 16 of the Shipping Act, 1916, as 
amended, was designed to reduce or eliminate payment of unearned 
brokerage for unneeded forwarding service. We submitted a report 
on April 29, 1957, opposing the enactment of the bill. We would 
prefer that this problem be considered under general regulatory 
legsialtion. 

The bill, H. R. 6808, would amend the Shipping Act, 1916, to pro- 
vide for licensing independent foreign freight forw arders. By letter 
of June 21, 1957, we asked to w ithhold submission of a report so that 
the Board might be more fully advised as to the administrative actions 
to be taken or legislative proposals to be recommended to meet the 
problem involved. 

The bill, H. R. 8382, would amend the Shipping Act, 1916, to pro- 
vide for licensing independent foreign freight forwarders (identical 
bill, H. R. 10427). We commented in detail on this bill on April 17, 
1958. 

We believe that it would be in the public interest to establish by 
statute an effective licensing system for ocean-freight forwarders and 
we favor this objective of the bill. However, we oppose the bill as 
presently drafted and would rather have no legislation at all then the 
present bill without amendment. We have five serious objections to 
the bill. 

(1) It would authorize carriers to pay brokerage to forwarders for 
“any service rendered by the forw arder and considered by the ear- 
rier to be of benefit.” This is directly contrary to several decisions of 
the Federal Maritime Board defining brokerage as “compensation for 
securing cargo for the vessel,” one of which was recently affirmed by 
the Court of Appeals for the District of Columbia in a case decided 
April 24, 1958. 

American Union Transport v. United States of America (Civil No. 

3,866). We respectfully recommend to the committee that it read 
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the Board’s decision in docket 758 in conjunction with a reading of 

the AUT court decision. The danger inherent in the bill’s definition 

. that forwarders control the routing of cargo and thus can coerce 
arriers into paying brokerage even where it is not earned. 

Mr. Kerner, in his testimony on Tuesday, recognized that the per- 
formance of free forwarding service to obtain a brokerage fee would 
result in an illegal rebate to the shipper under the holding in the 
AUT case. Accordingly, he uhdlind thek the bill be amended to 
give this rebate an immunity i the established prohibition in the 
Shipping Act. 

(2) It prohibits carriers from agreeing to limit brokerage below 114 
percent. This is the subject of the Board’s investigation in docket 
831, an investigation which was recommended by. this committee and 
one which we consider to be vitally necessary. We are not satisfied 
that it is unfeasible to fix a varying scale of rates depending upon 
the nature of the services rendered. 

(3) It confers grandfather rights upon all present forwarders. The 
Board’s regulatory experience has been that much of the evil in this 
industry is caused, by incompetent forwarders. Conferring grand- 

father rights would tend to perpetuate this. 

(4) It ‘establishes a judicial review procedure different, from that 
applicable to other sections of the Shipping Act, 1916, There is no 
ne ation for this procedure designed to favor freight forwarders. 

5) It establishes an administrative procedure before the Board at 
et with that for other quasi-judicial functions of the Board 
under the Shipping Act, 1916, and the Administrative Procedures Act. 

The amendments to H. R. 8382 which we suggest are contained in the 
letter from the Secretary of Commerce to the committee, dated April 
17, 1958, a copy of which I request be inserted in the record, and the 
copy is attacl hed to this statement. 

Report No. 2939 issued by this committee contains a review of the 
regulatory practices of agencies which have jurisdiction over other 
types of forwarders. Although these forwarders perform somewhat 
different functions there are certain fundamental] similiarities which 
should not be ignored. 

Subsequent to the issuance of Report No. 2939, the Civil Aeronau- 
tices Board had occasion to consider the activities of airfreight for- 
warders. These forwarders are indirect carriers, and they had de- 
veloped a practice of delivering cargo to direct air carriers not. di- 
rectly, but through the solicitation agents of the direct carriers. 

The solicitation agents were thus enabled to obtain a commission, oF 
brokerage, from the direct carrier. The CAB stopped this practice 
by amendment No. 1 to part 296 of its economic regulations. This 
amendment was adopted March 19, 1958, and became effective April 23, 
1958. The language the CAB used is appropriate to consideration of 
ocean-freight brokerage: 

The Board finds that the prohibition against airfreight forwarders consign- 
ing their shipments through intermediaries who receive commission from direct 
air carriers is necessary to protect sound economic conditions * * * in the air- 
cargo business. The principal economic function of air cargo or sales agents 
is to persuade potential shippers to use air transportation and to represent the 
interest of a particular airline by soliciting customers for its services. 


However, airfreight forwarders are compelled to utilize the service of a direct 
air carrier. Furthermore, forwarders have a basic obligation to promote the 
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interest of the shipper in the expeditious routing and handling of the goods 
consigned to their care. Thus, it is equally inherent in the nature of the 
services performed by forwarders that they select the most suitable direct 
air carrier. 

Consequently, there does not appear to be any demonstrable need for airfreight 
forwarders to utilize the services of such agents. Normally, the dilution of 
airfreight revenues earned by direct air carriers resulting from the payment of 
commissions to agents is justified by a positive contribution to the development 
of cargo traffic and the welfare of the particular airline involved made by these 
agents. It is the function of a sales or cargo agent acting on behalf of a direct 
air carrier to act as the sales and traffic representative of his principal by gen- 
erating new business and relieving the operating departments of the airline 
from expenses which would otherwise be directly incurred in soliciting and han- 
dling cargo shipments. 

Where, however, the shipment concerned is consigned by an airfreight for- 
warder, these very services have already been performed in the discharge of the 
forwarder’s own traffic generating functions. 

The ocean-freight forwarder, on the other hand, claims to be en- 
titled to both a forwarding and brokerage fee. Some of the re- 
spondents to our section 21 orders of Febr uary 17, 1958, complied with 
the orders before they were suspended at the request of this commit- 
tee. A study of the few carriers’ responses shows that carriers pay 
ocean-freight brokerage on almost al] their shipments even though 
they maintain their own cargo-solicitation office in principal cities. 

One carrier paid brokerage on 99 percent of its New Orleans export 
shipments in 1957, even though it had its own agents in all principal 
cities in the New Orleans hinterland. Another carrier paid broker- 
age on 84 percent of its New Orleans shipments—it, too, had agents 
in all principal cities. A third carrier paid brokerage on 94 percent 
of its New York shipments although it had agents in such cities as 
New York, Philadelphia, Baltimore, Pittsburgh, Cleveland, and 
Detroit. 

We and our predecessors have held consistently that brokerage 
is payment for securing cargo for a vessel. I refer the committee 
to the following reports: 

Docket 645 (2 U.S. M. Co 775 (1946) ). 
Docket 657 (3 U. S. M. ¢ 70 (1949) ). 
Dockets 718-719 (4 F. aC B. 166 (1953) ). 
Docket 758 (decided March 25, 1957). 

Within the past week the Court of Appeals for the District of 
Columbia Circuit has sustained this position in American Union 
Transport v. United States. Section (e) of H. R. 8382 is diametri- 
cally opposed to this line of precedent. 

In summary, I may say, (1) If section (e) is retained the com- 
mittee must realize that for all practical purposes they are guaran- 
teeing a minimum brokerage of 114 percent on all liner shipments; 
(2) If the proposals of the freight forwarders are adopted a mini- 
mum compensation of 114 percent is guaranteed even where it would 
be a payment for unearned brokerage under the AUT decision. 

Therefore, a clear-cut determination should be made either (a) to 
permit freight forwarders to collect brokerage on all liner shipments, 
or () to prohibit payment of brokerage or any compensation to 
forwarders on all liner shipments. 

The board and freight forwarders have been struggling for at 
least 10 years in the gray area between the horns of that dilemma. 
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If the first alternative is adopted it is unnecessary to review Docket 

657 because of the theory or finding that the freight-forwarder in- 

dustry is necessary and the industry 1 must collect the 14 percent from 
the carriers in order to survive. 

If the second alternative is adopted, that is, prohibition of payment 
of brokerage, then one additional step must be taken at this time and 
that is a decision that no common carrier may employ a freight for- 
warder or make payment to a freight forw: arder for any services to 
the carrier, and such a decision is consistent with the theory that 
the freight forwarder is the agent of the shipper and since it would 
be unjust and improper to compensate the shipper it would be equally 
improper to compensate the freight forwarder. 

(The document is as follows :) 

THE SECRETARY OF COMMERCE, 
Washington, D. C., April 17, 1958. 
Hon. HerBert C. BoNNER, 


Chairman, Committee on Merchant Marine and Fisheries, 
House of Representative, Washington, D.C. 


Dear Mr. CHAIRMAN: This letter is in reply to your request of June 28, 1957, 
for the views of this Department with respect to H. R. 8382, a bill to amend 
the Shipping Act, 1916, to provide for licensing independent foreign freight 
forwarders, and for other purposes. 

This Department believes that it would be in the public interest to establish 
by statute an effective licensing system for foreign freight forwarders, and 
favors this objective of the bill. We propose several amendments to the bill, 
and favor its enactment with such amendments. 

Summarily stated, the bill would amend the Shipping Act, 1916 (46 U. S. C. 
801-842), by inserting a section 43 defining the term “independent foreign 
freight forwarders” and prohibiting any person from transacting business as a 
foreign freight forwarder without a license issued by the Federal Maritime 
Board. Certain qualifications and requirements for securing and holding a 
license are prescribed. Licenses are not required of persons doing the forward- 
ing in connection with export for their own account. The Board would have 
the right to revoke or suspend any license, after notice and hearing with a 
stenographic record, for a refusal to Comply with rules and regulations or for 
willful deceit of any client, exporter or prospective exporter. Appeal may be 
made to the United States circuit court of appeals with the right to adduce 
additional evidence. Right of review by the Supreme Court of the United 
States upon certiorari or certificate is provided. 

Persons registered with the Board at the time of enactment of the bill who 
qualify under the definition of independent foreign-freight forwarders would 
be licensed without compliance with requirement that certain officers of cor- 
porations, associations, or partnerships hold licenses as independent foreign- 
freight forwarders. 

The bill would authorize payment for any service rendered by the forwarder 
and considered by the carrier to be of benefit to it. By concert between common 
carriers by water, such payment may be limited to an amount equal to not less 
than 1% percent of the total freight charges. 

Under the proposed bill the Board would be empowered to make rules and 
regulations as to the licensing of independent foreign-freight forwarders. The 
Board would also be authorized to require an applicant for a freight forwarder 
license to show qualification to render valuable service to exporters. 

The hearings of your subcommittee have established that there are practices 
not in the public interest in connection with forwarding operations. The Board 
has been concerned with practices by “dummy forwarders,” which constitute 
in effect an unfair reduction of transportation costs to shippers. Other prac- 
tices involve charges of brokerage without performance of service for either 
the shipper or the carrier, fee splitting and brokerage sharing between for- 
warders pursuant to agreements not approved by the Board as required, for- 
warders owning an interest in competing forwarding companies to the detriment 
of shippers, forwarders directly or indirectly charging or receiving brokerage 
on cargo on which they have a lien for purchase-money advances, and other 
prejudicial and unfair practices. 








152 LICENSING INDEPENDENT FOREIGN FREIGHT FORWARDERS 


Although the Board presently has rule-making power over freight forwarders 
pursuant to provisions of the Shipping Act, 1916, and the Merchant Marine Act, 
1936, the rule-making provisions of subsections (a) and (d) of the bill are more 
explicit and comprehensive, and it is felt that they are desirable for the regulation 
of freight forwarders contemplated by H. R. 8382. The bill should also provide 
more explicit authority to issue rules regulating ocean-freight brokerage. The 
appendix to this letter contains suggested changes in language regarding this 
and other proposals recommended by the Federal Maritime Board. 

It is reeommended that the term “subdivision” used in lines 22 and 24, page 
2, be changed to “subsection” in order to be consistent with the later term used 
elsewhere in the bill. 

At page 3, lines 5 to 8, the bill refers to a “notice * * * to show cause why 
said license shall not be revoked * * *.” This could be construed as placing the 
burden of proof on the forwarder, although the reference in line 16 to “‘proof of 
the charges” indicates it may rest upon the Government. At page 3, lines 9 to 
10, the bill refers to a “statement specifically setting forth the ground of com- 
plaint” and in lines 14 and 16 the reference is to “charges.”” Apparently a quasi- 
criminal type of proceeding is contemplated in which issues my be raised as to 
quantum of proof and rights to a bill of particulars. In any event, it would be 
preferable to substitute the term “‘violation charged” as indicated in the appendix. 

Since the violations frequently involve other persons subject to the Shipping 
Act, it would save duplicating hearings and records to add a provision reading 
as follows at line 10, page 3, permitting this proceeding to be consolidated with a 
section 22 investigation : 

“Proceedings instituted pursuant to this section may be consolidated with 
investigations instituted pursuant to section 22 of this act.” 

At page 3, lines 10 to 14, the bill attempts to set up a time schedule for the 
proceedings which is difficult to construe. Apparently, 10 days after the issuance 
of the show cause order, the Board must issue another order setting a hearing 
date. The next requirement is the issuance of another order within 5 days from 
some time, but from when is not clear. The purpose of this third order is not 
apparent. If its function is merely to name the hearing examiner, it is super- 
fluous. If the intent of this provision is to require the hearing within 5 days, 
it is unworkable since the case could not be prepared for trial within that time. 
A more appropriate provision would be to substitute the following sentence for 
the sentence beginning on line 10, page 8: 

“The Board shall cause a hearing to beheld upon the violations charged before 
a hearing office as soon as practicable.” 

At page 3, lines 20 to 24, the bill sets forth the duties of the hearing officer 
and makes no provision for a decision by such officer. Apparently the first and 
only decision is to be made by the Board, the officer who actually hears the case 
makes none. This does not conform to administrative tribunal practice. It can 
be corrected by inserting after the last word in line 21, “a recommended decision.” 

At pace 4, line 3, the bill states as one cause for revocation of license “refused to 
comply” with rules and regulations. It can be persuasively argued that this 
requires the issuance of an order to comply and subsequent refusal. A better 
provision would be “willfully and knowingly violated.” 

At page 4, lines 6 to 7, the bill includes “prospective exporter or client’ as per- 
sons who may be deceived, misled, or threatened in violation of the statute. It 
will often be difficult to prove just when a given individual occupies such a 
status and unless this is more clearly defined it will provide an area of indefinite- 
ness which may result in reversals on appeal. It is recommended that the quoted 
words be deleted. 

At page 5, line 20, through page 6, line 2, the bill exempts present registered 
forwarders from the requirement of having two officers or partners who are in- 
dividually licensed. In order to avoid the creation of ‘old law” and “new law” 
forwarders with its attendant confusion and uncertainty, it would be better to 
allow a period, such as 1 year, for present forwarders to meet this requirement. 
It is recommended, therefore, that subsection (c) be revised to read as follows: 

“(e) Nothwithstanding any other provision of this section, any person duly 
registered with the Federal Maritime Board on the date of enactment of this 
section and who on such date is an independent foreign freight forwarder shall 
be permitted to conduct his business as if licensed for a period of one year from 
the date of enactment hereof. The Federal Maritime Board shall give prompt 
attention to such registrants applying for licenses as prescribed herein.” 
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Subsection (e) of the proposed legislation would authorize any common car- 
rier by water to compensate an independent foreign freight forwarder for any 
service rendered by the forwarder and considered by the carrier to be of bene- 
fit to it. Since a carrier under the impulse of competition would probably find 
that almost any service, no matter how insignificant, was of benefit to it, this 
provision would encourage rather than. discourage the payment .of “automatic 
unearned brokerage fees.” Your: committee advocated the elimination of such 
unearned fees in its Report No. 2989 of July 26, 1956, and the Board has most 
certainly shared the view that this is an undesirable practice which should be 
eliminated. This is one of the objectives sought in pending docket 765. 

In addition, enactment of subsection (e) would fix by statute the effect of the 
finding of the Board’s predecessor in 1949 in docket 657 that common carriers 
by water may not by concerted action prohibit the payment of freight brokerage 
below 114 percent. Inits report of July 26, 1956, your committee pointed out that 
once an individual carrier decides to pay brokerage to a forwarder, competition 
is certain to force its competitors to follow suit, and observed that practically all 
carriers are now paying brokerage on outbound cargoes from the United States, 
but that this had not been a uniform practice prior to docket No. 657 when 
conferences were free to collectively prohibit these payments. Your committee 
recommended that the Board study the effects of this decision presumably for 
the purpose of reversing it if the facts so warranted. Pursuant to this recom- 
mendation, the Board instituted its investigation in pending docket No. 831— 
Investigation of Practices and Agreements of Common Carriers by Water in Con- 
nection with Payment of Brokerage or Other Fees to Ocean Freight Forwarders 
und Freight Brokers. Enactment of subsection (e) would preclude this further 
study. 

It is recommended that subsection (e) be stricken from the bill, H. R. 83882. 

To make sure that no question is later raised as to the Board’s authority to 
make rules and regulations regarding ocean freight brokerage, it is recommended 
that the following phrase be inserted at line 5, page 6, after the word “regula- 
tions”: “regarding ocean freight brokerage,”’. 

At lines 19 and 20, page 3, the bill would require that a stenographic record 
of the Board’s procedure in revocation of licenses be furnished the forwarder 
and the court of appeals in case of appeal from the Board. This is contrary to 
the present practice of the respondent obtaining his own stenographic record, 
and would unduly prolong hearings, expand records, and increase Government 
expenses. This provision should be stricken from the bill. 

It is recommended that the language of subsection (b), commencing with “An 
appeal * * * ” at line 8, page 4, and continuing to the end of the subsection, 
be deleted. This language provides for a review procedure somewhat different 
from other sections of the Shipping Act, 1916. At present final orders of the 
Board entered pursuant to this act are reviewable under the Hobbs Act (5 U. 8. 
(. 1081, et seq.). This review procedure has been in effect since 1950 and has 
been found by experience to be very satisfactory. A body of legal precedent 
has developed concerning provisions of the Hobbs Act which should be utilized 
regarding all petitions for review of final orders entered pursuant to the Shipping 
Act, 1916. The portion of subsection (b) hereby recommended for deletion in- 
cludes a provision that Board orders would automatically be enjoined upon filing 
of a petition for review. The Hobbs Act provision leaving this in the discretion 
of the United States court of appeals is much more satisfactory. 

In the interest of securing more effectively the objective of the proposed statute, 
particularly the elimination of registrants falling in the so-called dummy for- 
warder class, the definition of the term “independent foreign freight forwarder” 
should be amended as follows: 

Page 7, line 14, strike out the word “such” and insert in lieu thereof the 
words “ocean export’. Page 7, line 17, strike out the word “such” and insert 
in lieu thereof “ocean export”. 

This would make it clear that all shippers, consignees, sellers, purchasers, 
and carriers of ocean export cargoes are to be prohibitied from obtaining a 
license regardless of whether these groups forward only their own cargoes or 
the cargoes of others. 

There appears to be some grammatical redundancy in the first part of the 
definition of “independent foreign freight forwarder.” It is recommended that 
the words “means an independent foreign freight forwarder” at lines 4 and 5, 
page 7, be deleted. 
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The term “oceangoing vessels’’ used in this definition (line 7, p. 7) should be 
changed to “common carriers by water’ to obviate possible construction that 
tramp or contract carriers not how subject to the Shipping Act, 1916, as amended, 
are included in such term. 

Amended as herein proposed and as set out in the appendix hereto, the De- 
partment favors enactment of the bill. 

The Bureau of the Budget has advised that there would be no objection to 
the submission of this letter to the committee. 

Sincerely yours, 
SINCLAIR WEEKS. 


AMENDMENTS PROPOSED BY FEDERAL MARITIME Boarp To H. R. 8382 


A BILL To amend the Shipping Act, 1916, to provide for licensing independent foreign 
freight forwarders, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Shipping Act, 1916 (46 U. S. C. 
801-842), is amended by inserting immediately after section 42 thereof the fol- 
lowing new section: 

“Sec. 48. (a) The Federal Maritime Board shall prescribe rules and regula- 
tions governing the licensing as independent foreign freight forwarders of citizens 
of the United States of good moral character, and of corporations, associations, 
and partnerships, and may require as a condition to the granting of any license, 
the showing of such facts as it may deem advisable as to the qualifications of the 
applicant to render valuable service to exporters. No such license shall be 
granted to any corporation, association, or partnership unless licenses as inde- 
pendent foreign freight forwarders have been issued to at least two of the officers 
of such corporation or association, or two of the members of such partnership, 
and such licenses are in force. Such licensed officers of such corporation or as- 
sociation and such licensed members of such partnership jointly shall have and 
exercise financial and executive control of such corporation or association or 
partnership, except that whenever the number of stockholders or members is 
greater than five only the executive control need be vested in the licensed officers 
or partners. Any license granted to any such corporation, association, or partner- 
ship, shall be deemed revoked if for any continuous period of more than sixty 
days after the issuance of such license there are not at least two officers of such 
corporation or association or two members of such partnership who are qualified 
to tr:insact business as licensed independent foreign freight forwarders. Except 
as provided in [subdivision] subsection (c) of this section, no person shall 
transact business as a foreign freight forwarder without a license granted in 
accordance with the provisions of this [subdivision] subsection, but nothing in 
this section shall be construed to authorize the requiring of a license as an in- 
dependent foreign freight forwarder in the case of any person doing the for- 
warding in connection with the exportation of his own merchandise for his own 
account, 

“(b) The Board may at any time, for good and sufficient reasons, serve notice 
in writing upon any independent foreign freight forwarder so licensed to show 
cause why said license shall not be revoked or suspended, which notice shall be 
in the form of a statement specifically setting forth the [ground of complaint] 
violation charged. Proceedings instituted pursuant to this section may be con- 
solidated with investigations instituted pursuant to section 22 of this Act. The 
3oard shall [within ten days thereafter notify the independent foreign freight 
forwarder in writing of a hearing to be held before such hearing officer as the 
Board shall designate within five days upon said charges] cause a hearing to be 
held upon the violations charged before a hearing officer as soon as practicable, 
At such hearing the independent foreign freight forwarder may be represented 
by counsel, and all proceedings, including the [proof of the charges] statement 
of the violation charged, and the answer thereto shall be presented, with the 
right of cross-examination to both parties [and a stenographic record of the 
same shall be made and a copy thereof shall be delivered to the independent 
foreign freight forwarder]. At the conclusion of such hearing the hearing officer 
shall forthwith transmit a@ recommended decision, all papers and the steno- 
graphic report of the hearing, which shall constitute the record in the case, to 
the Board for its action. Thereupon the said Board shall have the right to 
revoke or suspend the license of any independent foreign freight forwarder 
shown to be incompetent, disreputable, or who has violated any law applicable 
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to foreign freight forwarders, or who has [refused to comply with] willfully 
and knowingly violated the rules and regulations issued under this section, or 
who has, with intent to defraud, in any manner willfully and knowingly deceived, 
misled, or threatened any exporter or client [or prospective exporter or client] 
by word, circular, letter, or advertisement. [An appeal may be taken by any 
licensed independent foreign freight forwarder from any order of the Board sus- 
pending or revoking alicense. Such appeal shall be taken by filing, in the United 
States court of appeals within any circuit wherein such person resides or has his 
principal place of business or in the United States Court of Appeals for the Dis- 
trict of Columbia, within sixty days after the entry of such order, a written 
petition praying that the order of the Board be modified or set aside in whole 
or in part. A copy of such petition shall be forthwith served upon the Board, 
and thereupon the Board shall certify and file in the court a transeript of the 
record upon which the order complained of was entered. Upon the filing of 
such transcript such court shall have exclusive jurisdiction to affirm, modify, 
or set. aside such order in whole or in part. The finding of the Board as to the 
facts, if supported by substantial evidence, shall be conclusive. If any party 
shall apply to the court for leave to adduce additional evidence and shail show 
to the satisfaction of the court that such additional evidence is material and that 
there were reasonable grounds for failure to adduce such evidence in the pro- 
ceeding before the hearing officer, the court may order such additional evidence 
to be taken before the hearing officer and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the court may seem proper. 
The Board may modify its findings as to the facts by reason of the additional 
evidence so taken, and it shall file with the court such modified or new findings 
which, if supported by substantial evidence, shall be conclusive, and its recom- 
mendation, if any, for the modication or setting aside of the original order. 
The judgment and decree of the court affirming, modifying, or setting aside, in 
whole or in part, any such order of the Board shall be final, subject to review 
by the Supreme Court of the United States upon certiorari or certification. 
The commencement of proceedings under this subsection shall, unless specifically 
ordered by the Court, operate as a stay of the order of the Board.] 

“(c) Notwithstanding any other provision of this section, any person duly 
registered with the Federal Maritime Board on the date of enactment of this 
section and who on such date is an independent foreign freight forwarder shall 
be [granted a license under this section by the Board and in the case of a 
corporation, association, or partnership shall not be subject to the third and 
fourth sentences of subsection (a) of this section] permitted to conduct his 
business as if licensed for a period of one year from the date of enactment 
hereof. The Federal Maritime Board shall give prompt attention to such regis- 
trants applying for licenses as prescribed herein]. 

“(d) The Board shall prescribe such rules and regulations as it may deem 
necessary to carry out the provisions of this section, including rules and regula- 
tions regarding ocean freight brokerage, requiring the keeping of books, accounts, 
and records by licensed independent foreign freight forwarders, and the inspec- 
tion thereof, and of their papers, documents, and correspondence by and the 
furnishing by them of information relating to their business to any duly ac- 
credited agent of the United States. 

“E(e) Any common carrier by water is authorized to compensate an inde- 
pendent foreign freight forwarder for any service rendered by the forwarder 
and considered by the carrier to be of benefit to it. Common carriers by water 
are prohibited from interfering by concerted action with the managerial dis- 
cretion of any individual common carrier by water in making such compensation, 
provided that a concerted limitation on such compensation to an amount equal 
to not less than 144 per centum of the total freight charges shall not be deemed 
to be an interference with the managerial discretion of any individual common 
carier by water.] 

“[(f)] (e) Any other section of this Act applicable to foreign freight for- 
warders on the date of the enactment of this section shall continue to be appli- 
cable to any person licensed as an independent foreign freight forwarder under 
this section. 

“E(g)] (f) As used in this section the term— 

“(1) ‘Independent foreign freight forwarder’ [means an independent foreign 
freight forwarder] is any person engaged in the business of dispatching ship- 
ments on behalf of other persons, for a consideration, by [ocean going vessels} 
common carriers by water in commerce from the United States, its Territories 
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or possessions to foreign countries, or between the United States and its Terri- 
tories or possessions, or between such Territories and possessions; and of 
handling the formalities incident to such shipments; but who is not a shipper 
or consignee or a seller or purchaser or common carrier by water of [such] ocean 
export shipments, nor has any beneficial interest therein, nor directly or indi- 
rectly cotitrols or is controlled by the shipper or consignee, common carrier by 
water, or by any person having a beneficial interest in [such] ocean export 
shipments. 

“(2) ‘Person’ includes individuals, corporations, associations, and partner- 
ships.” 

Mr. TuHomrson. Does that complete your statement ? 

Mr. Morse. Yes, sir. 

Mr. THompson. Mr. Allen? 

Mr. Auten. Thank you, Mr. Chairman. 

With respect to the recommendation that the Bland Act should be 
repealed as set forth on page 9 of your statement, we have had a num- 
ber of hearings in analogous matters, it seems to me, with regard to 
the use by the Government of Government-owned harbor facilities, 
wharves, and so forth, in competition with private industry. 

Would it be desirable if the Bland Act is repealed to set. forth a 
policy statement that the freight forwarding industry is a necessary 
part of the transportation service and the Government departments 
should use the facilities where available rather than set them up within 
their own departments ? 

Mr. Morse. I think that would be consistent with our other activi- 
ties, that the Government should be out of commercial activities inso- 
far as commercial activities can provide the necessary services. 

Mr. Auien. My question here is whether there is an implication 
from the repeal of the Bland Act that a policy be discontinued and if 
under those circumstances a policy statement is desirable either in 
law or in a committee report in order to preserve the principle that 
the Government should not compete with private industry ? 

Mr. Morse. I think that would be desirable and I would go one step 
further than my statement. I think it might be desirable to retain 
the Bland Act as a standby wartime measure to protect the freight 
forwarder industry in the event of another war. 

Mr. Atten. Would you in the service to the committee have some- 
one draw legislative language that might express that feeling in the 
matter ¢ 

Mr. Morse. Yes, sir. 

Mr. Aten. The comment on page 9 with regard to H. R. 479 favors 
the legislation to provide for the licensing of foreign freight for- 
warders. 

Both Mr. Seymour and Mr. McCarthy, and possibly others, en- 
deavored to specify services which would be forwarding services or 
brokerage services. There has been complaint that has been rather 
general ‘from the forwarders that the litigation of the past few years 
has kept them in a constant state of confusion and added considerable 
expense. 

Should the legislation that comes out of these hearings go further 
than merely granting a general regulatory power and augment that 
by some policy statement as to what the regulation is, or should it 
augment that statement by some policy statement ? q 

Mr. Morse. Let me answer it a little bit differently than your ques- 
tion is asked. I think the whole problem here is the single question : 
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Is brokerage to be outlawed or is it to be directed to be paid in all 
instances. 

If you resolve that question all these other problems will readily 
resolve themselves. 

Mr. Tompson. Would you yield just a moment ? 

Mr. ALLEN. Surely. 

Mr. THomrson. Do you believe that you could determine this ques- 
tion on that extreme basis as to whether brokerage should be outlawed 
altogether or paid in all cases? Don’t you think there is a middle 
ground where brokerage is earned at times for securing a shipment 
for a carrier ? 

Mr. Morse. I am in effect disqualifying myself in subsequent board 
decisions on brokerage activity. In my opinion a brokerage service 
is not performed in ‘the liner trades, primarily because the carriers 
have contracts with the shippers obligating the shippers to make all 
of their cargo available to the conference carriers. So that the broker- 
age service as such is not performed. They do not bring the shipper 
and the carriers together. 

Mr. THomeson. You say in the liner trades? 

Mr. Morse. Yes, sir. 

Mr. THomrpson. Suppose a freight forwarder in his dual capacity, 
as he serves now, secures shipments from small manufacturers who 
have no contract agreements and secures space aboard a vessel in the 
liner trade. Would he not be performing a bona fide brokerage 
service ? 

Mr. Morse. In the true sense of the term, yes, and I think the CAB 
has resolved that same problem. They get down to the fundamental 
question: Is the freight forwarder industry essential in their trade 
and if so must some financial support be provided to those freight 
forwarders by the carriers? 

Mr. THompson. So then in those cases where a bona fide service 
was performed for the carrier, don’t you think that the carrier should 
pay brokerage ? 

Mr. Morse. The CAB and ICC have held no. That is my under- 
standing. 

Mr. THomrson. And you would follow that determination ? 

Mr. Morse. I would follow that determination; yes, sir. 

Mr. THompson. Proceed, Mr. Allen. 

Mr. Auten. I might say ’ that you are way ahead of me. It seems 
to me, Mr. Morse, that if we had a problem that was to be resolved 
on the basis of no experience or no industry in the capacity it might 
be very simple, but I have come to the conclusion tentatively that in 
different parts of the country the industry has developed through 
different sets of conditions. 

It seems to me that there are possible three areas of service. The 
shipper has a part in this deal. 

The freight forwarder has an intermediate part, and the carrier 

takes it the rest of the v ray, but it seems to me also that this payment 

of brokerage for services which are not broker age services may have 
resulted in two conditions at least, one, that the carrier has increased 
his own force with regard to some services he might render, and in a 
sense the freight forwarder takes it so far for the shipper and 
then becomes the servant of the carrier to an extent in some places. 
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In other places possibly the carrier can get along without any for- 
warder, and it seems to me, therefore, that if we are going to change 
the rules there ought to be a time in which there should be a readjust- 
ment so that the various people involved in giving the transportation 
service would set up again the ability to render all the service they 
are going to, although they are part of it. 

I am referring back now to testimony such as Mr. Cocke gave. If 
the forwarders were not around he would estimate that a substantial 
number of people would have to be added to the department in his 
particular line to take care of the service that they now rely on for- 
warders to do. I don’t know just how the other areas would work it 
out, but I found out on the Pacific coast, or at least I got the im- 
pression that at least in some cases the lines had a similar feeling. 

Is there any substance to the tentative conclusion I came to, in your 
opinion ? 

Mr. Morse. I have no familiarity with the activities on the gulf 
or the east coast, so I cannot answer that question specifically, but the 
board’s decisions have very consistently held that the other than the 

erformance of a true brokerage service, all of the activities performed 
by the freight forwarder right up to the time the cargo is received at 
ship’s tackle are services performed for the shipper. 

If that is the fact, and I have never heard of any information which 
is contrary to that statement, then I fail to see why the carriers 
would be obligated to put on additional personnel. 

Mr. Auten. I don’t see why they should either except they say they 
would. It is a fairly good reason. Going at it a little differently, 
suppose that my conclusion is correct and that there is a period of 
adjustment required of some duration. Would it be met by enacting 
legislation that would say that the conferences are free to make such 
agreements between the members as they desire with regard to brok- 
erage, either to pay it, or not pay it, or limit it to certain areas and 
let each conference resolve its own problem ? 

Mr. Morse. That would certainly be a middle ground, but it doesn’t 
resolve the fundamental issue. 

Is the payment of brokerage desirable in the foreign commerce of 
the United States to support the foreign commerce of the United 
States or isn’t it? Fundamentally you have to get down to that 
simple question and answer it either one way or the other. 

Mr. Atien. On the other side, why doesn’t such a rule provide for 
free competition resulting from an economic situation in which was 
one that produced its greatest service for the least amount of money, 
which is the other theory of our operations in this country ? 

Mr. Morse. I think that that might be the ultimate result, but I 
think it is true from experience that you either pay brokerage across 
the board or you don’t pay any brokerage. The force of economic 
pressure will compel the lines to pay brokerage if brokerage is 
authorized under the conference agreement or by the independent line 
if it isn’t a member of a conference. 

Mr. Auten. Of course, the regulation substitutes political pressure 
from one side to the other to accomplish the same result. I am not 
sure that I like that much better. 

Thank you, Mr. Chairman. 

Mr. Tuompson. Mr. Glenn ? 
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Mr, Guenn. Mr. Morse, in your prepared statement which you have 
submitted you have attached what is called amendment proposed by 
Federal Maritime Board to H. R. 8382. 

Mr. Morse. Yes, sir. 

Mr. Guenn. Looking at it for the first time it seems to me you are 
about to amend everything by deletion except for the licensing pro- 
visions, isn’t that so ? 

Mr. Morsr. We object to section (e) for one thing. We object to 
several of the other sections that I referred to in my statement. Legal 
ree before the Maritime Board would be handled differently 

or freight forwarders than for all other persons under the adminis- 
trative procedure. 

We object to that. We see no reason for a special method of 
handling freight forwarder activities different from the one available 
under the Administrative Procedure Act. 

Mr. Guienn. I don’t know whether you were here the last day or so. 
There have been other suggested amendments offered by some of the 
witnesses which in effect would put it under the Administrative Pro- 
cedure Act and I suppose that is the way you would like it too? 

Mr. Morse. Yes, sir. 

Mr. GLtenn. You said something in your testimony, I believe, about 
having the authority to fix a scale of brokerage charges. 

Mr. Morse. Yes, sir. Let me say, Mr. Congressman, that I feel that 
anyone who performs a service should be p: rid. 

He should be paid fair compensation, whether it is a doctor, dentist, 
lawyer, or freight forwarder, or anybody else, and I think he should 
be paid a fair compensation based on a fair value for the service 
actually performed. 

If, for example, a freight forwarder books one 5,000-ton parcel 
of grain for a ship, he gets 114 percent of the ocean freight. 

If he books 100 different shipments aggregating 5,000 tons the 
aggregate freight revenue may be the same : ‘and he again gets the same 
1, percent, but there is no relationship to the amount of time and effort 
devoted by him to booking the single 5,000-ton shipment or the 100 
smaller units, so I think there should be a graduated scale so that 
they will be fairly compensated for the service actually performed 
for each activity. 

Mr. Guenn. Is it feasible to regulate fixed brokers’ charges ? 

Mr. Morse. I think that is quite ‘feasible. The same thing applies on 
their freight forwarding fees. I think they should receive fair com- 
pensation for the service actually perfor med for doing each particular 
job, whether it is getting a bill of lading signed, or w whether it is pro- 
viding insurance, or any of the other m: anifold activities that they do. 

It is possible to establish a scale of compensation which will fairly 
compensate the freight forwarder and not be unduly burdensome on 
the shipper. 

Mr. Gienn. That would be by regulation so that it would be changed 
from time to time according to the circumstances and conditions. 

Mr. Morse. Certainly. 

Mr. Guenn. You feel that that could be done with all thes> var- 
ious factors which we have heard about in the different types of busi- 
nesses that are affected? You feel it could be done by regulation ? 

Mr. Morse. I think it could be done. Management itself must 
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make a managerial determination how much to charge for each of 
these different : services and they do that, and I see no reason why our 
agency could not make a similar determination after a survey of a 
representative number of these freight forwarders. 

Mr. Gienn. Up to this, I had considered that perhaps they might 
be in the same category as we lawyers, who, admittedly, sometimes 
perhaps get fees in estates, and trust matters, and things of that sort 
that don’t compare to the work we do, either too much or perhaps 
less, but you don’t feel that that cannot be regulated by schedules 
which would probably compensate them regardless of one taking care 
of the other? 

Mr. Morse. It would be difficult, but I think it can be done. The 
bar associations frequently issue a recommended scale of fees for a 

varied number of activities. Many State laws have a statutory scale 
of fees for estate purposes. I think they do in California. 

Mr. Grenn. In California isn’t the justification a flat rate of 5 
percent in estate work regardless of the amount of work that is done? 

Mr. Morse. No; it is graduated by the amount of the estate. 

Mr. GLENN. By the amount of the estate, but not by the amount of 
work. There is no way the judge can tell the amount of work that 
goes in. 

Mr. Morsg. No. That is handled by special authorization to the 
court to award special compensation if it is justified by the circum- 
stances. 

Mr. Gienn. In addition to the 5 percent? 

Mr. Morse. In addition to the graduated percentage scale that is 
established by law. 

Mr. Guenn. Yes. However, there is no way that the fee is fixed 
by the work. It is by the amount of the estate and that percentage 
scale is fixed by the statute; isn’t that so? 

Mr. Morse. Well, I think the statute is set up on the basis that 
the scale established by law is a fair compensation for the run-of-the- 
mill simple estate. Then if there are complications involved the 
attorney is permitted to apply for additional compensation and that 
is ruled on by the judge. 

Mr. Guenn. That is all, Mr. Chairman. 

Mr. THompson. Mr. Morse, would you consider it proper for a Gov- 
ernment agency to accept free forwarding services when those serv- 
ices are offered in considermation of brokerage to be paid ? 

Mr. Morse. I would consider it improper ‘for the Government to 
accept free forwarding services irrespective of whether brokerage 
services are made as to the freight forwarder. 

Mr. THomrson. You do know that some Government agencies have 
accepted free forwarding service / 

Mr. Morse. Yes, sir; and Maritime opposes that. 

Mr. THompson. Has it come to your attention that the Department 
of Agriculture has recently indicated a new policy which would cause 
them to use forwarding services more than they have been? 

Mr. Morse. No; I am not aware of that, Mr. Thompson. 

Mr. THompson. You believe that if any governmental agency or 
anyone receives any service he should pay commensurate to the services 
received ? 

Mr. Mors. Certainly. 
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Mr. Tuompson. That is the position the General Accounting Office 
has taken ? 

Mr. Morse. I think that is just good commonsense. 

Mr. Tompson. Mr. Morse, do you have any figures based on any 
type surveys you have made recently indicating the amount of broker- 
age paid by carriers in general, or whether or not certain payments 
were made by carriers which were not reflected as brokerage payments 
but charged as something else ? 

Mr. Morse. We do not have any information on that. That type of 
question was contained in the questionnaire sent to carriers and to 
forwarders under our section 21 inquiry which we deferred at the re- 
quest of this committee. 

Mr. THomrson. I am not familiar with your questionnaire. How 
did you phrase this question to the carriers ? 

Mr. Morse. It is a short questionnaire. There are only three ques- 
tions and this is a questionaire directed to a great many carriers: 

1. List all persons to whom your company paid ocean freight brokerage 
on shipments moving in the United States, export trade during 1957 and the 
amount of brokerage paid to each. 

2. Estimate the percentage of export shipments on which brokerage was paid 
to registered ocean freight forwarders during 1957 at each of the following ports 
which your company served: 

New York, New Orleans, San Francisco. 

3. In which cities in the United States do you have freight solicitation agents 
who are in your employ? This is not intended to include registered ocean 
freight forwarders. 

Those are the only three questions contained in this questionnaire. 

Mr. TuHompson. Then you have not pursued this line of questioning 
after this subcommittee began its hearings, is that correct ? 

Mr. Morsr. That is correct. There are only two or three reports 
that came into us before the questionaire was deferred. 

Mr. THomrson. It would seem to me that that would be a matter 
of interest. 

Mr. Morse. I am sorry. About 10 percent of that group did re- 
spond to this questionnaire. 

Mr. Tuompson. It would seem to me that that information would be 
a matter of great interest to you regardless of the action of this com- 
mittee or this Congress, because I believe that information could be 
very useful, not only in this consideration, but others. 

Mr. Morse. I think it is very desirable and we also sent a question- 
naire to all the freight forwarders asking rather detailed information 
concerning their actvities. I think factual information is very im- 
portant to resolving the problems that are confronting you. 

Mr. THomrson. Have you in any of your studies pursuant to the 
recapture clause found where any charges were made by carriers as 
entertainment or other expense that may have gone to certain brokers 
but were not charged as brokerage? 

Mr. Morsn. Not as far as I have ever heard. I have never heard 
of any indication of improper payments of that sort. 

Mr. THompson. Mr. Cowen? 

Mr. Cowen. Mr. Morse, are you familiar with the statement made 
here by Mr. Travers of the Railway Express Agency yesterday? 

Mr. Morsr. I am not familiar with his statement. 

Mr. Cowen. As I understand it, sir, they have been designated as 
being a common carrier by water and at the same time, as I under- 
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stand the testimony, they have received brokerage fees from the 
carrier lines that they used in the transportation of goods that they 
picked up, for instance, in the interior of this country and sent, say, 
to Europe, part by rail, and of course by carrier by water. 

I am sort of at a loss to understand how they would fit in as a 
forwarder? Are they fish or fowl? 

Mr. Morsr. We have a number of trucking lines and household 
goods carriers that have filed with the Board tariffs and also joint 
agreements with ocean carriers in which the truck line or the house- 
hold goods carrier asserts that they are a common carrier, that they 
issue a through bill of lading, and there have been a number of 
those that have been approved by the Board. The Board, 6 to 9 
months ago, ordered an investigation of this local problem of whether 
these inland carriers are in fact ocean carriers and therefore may be 
considered as such under the 1916 act. 

As to your statement about Railway Express collecting a brokerage 
fee where it is the so-called ocean carrier under its bill of lading, I 
would say that that would be improper and if it was brought to our 
attention we would take the necessary steps under the 1916 act. I 
see no reason why Railway Express or myself as an individual shipper 
in each instance being a shipper insofar as the steamship line is con- 
cerned, should collect a brokerage. 

Assuming Railway Express can be an ocean carrier under the 
1916 act, that does not mean that Railway Express could not enter 
into an agreement with the steamship line as to apportionment of the 
through rate. That is a different thing. 

Mr. Cowen. Your questionnaire has brought out the information 
that even though some of these carriers had offices with a staff, they 
still paid brokerage on 84 or 99 percent of the shipments throughout 
certain areas. In those cases did the shipper designate a forwarder, 
if you know, sir, or were the shippers paying some forwarder 
to handle that cargo even though it was solicited by the carriers? 

Mr. Morse. The questionnaire does not disclose that information. 

Mr. Cowen. Let me follow it up in this manner, sir. Is there any- 
thing against a carrier, say, who has facilities in New Orleans, taking 
over the actual consignment of cotton from interior of Arkansas, or 
does a carrier’s right only begin at dockside? 

Mr. Morse. His obligations only begin at dockside unless in his 
tariff he issued a tariff rule s saying that “he would take care of certain 
activities before the cargo has been received at dockside and indi- 
cated what the charge is or indicated that the charge is included in 
the ocean freight. 

Mr. Tuompson. Are there no legal preclusions to his operating that 
far inland in that activity ? 

Mr. Morse. I just can’t give you an answer on that offhand, Mr. 
Thompson. I don’t think that question has ever been presented to the 
Board. I don’t believe that matter has ever been considered at the 
Maritime. 

Mr. Tuomrson. Would you consult your counselor and furnish this 
subcommittee with that information if it is available? 

Mr. Morse. Yes, we will endeavor to do so. 
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(The document referred to follows :) 
FEDERAL MARITIME BOARD, 
Washington, D. C., June 24, 1958. 
Hon. T. A. THOMPSON, 
Chairman, Special Subcommittee on Foreign Freight Forwarders, Mer- 
chant Marine and Fisheries Committee, House of Representatives, 
Washington, D. C. 


DeAaR Mr. CHAIRMAN: At the hearings before your subcommittee on May 2, 
1958, I was asked to furnish you with a draft of a proposed bill stating the 
policy of the Government regarding the employment of ocean freight forwarders 
in the handling of shipments of Government cargo, a draft of a bill to make the 
Bland freight forwarding act standby legislation, and a statement outlining the 
extent to which ocean carriers may furnish inland services to shippers before 
the goods are received by the carriers. 

The requested draft bill stating the policy of the Government regarding the 
employment of ocean freight forwarders in the handling of shipments of Gov- 
ernment cargo involves the establishment of new legislative policy. As a legis- 
lative policy matter, it requires processing in the normal legislative procedure of 
the executive branch; i. e., reference by the Department to the Bureau of 
the Budget for its advice. ’ 

Without awaiting competition of this processing, we ate transmitting here- 
with the requested draft bill for standby legislation (marked “A’”) and a state- 
ment (marked “B’’) on inland services to shippers. 

Sincerely yours, 
CLARENCE G. MORSE, 
Chairman, Federal Maritime Board, Maritime Administrator. 


A 


A BILL To amend section 217 of the Merchant Marine Act, 1936, as amended, to provide 
standby legislation regarding the use of freight forwarders in the event of war 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 217 of the Merchant 
Marine Act, 1936, as amended (56 Stat. 171; 46 U. S. C. 1127), is amended to 
read as follows: 

“Sec. 217. (a) In the event of an outbreak of war between any of the four 
Great Powers (France, Great Britain, including any of the British Common- 
wealth of Nations, Union of Soviet Socialist Republics, and the United States 
of America) the Secretary of Commerce with the approval of the President, 
and after such consultation with interested agencies of the government as the 
President may require, is authorized and directed through such administrative 
measures, agreements with other Federal departments and agencies, contracts 
with individuals or private business concerns, or other arrangements, as he may 
deem to be necessary or appropriate in the public interest, to coordinate the 
functions and facilities of public and private agencies engaged in the forward- 
ing and similar servicing of water-borne export and import foreign commerce 
of the United States, for the efficient prosecution of the war, the maintenance 
and development of the then present and post-war foreign trade, and the preser- 
vation of forwarding facilities and services for the post-war restoration of 
foreign commerce. As used in this section the term “waterborne export and 
import foreign commerce of the United States” shall be deemed to include export 
shipments from the Government of the United States to the governments of 
nations whose defense is deemed by the President to be vital to the defense of 
the United States. 

“(b) In the event of an outbreak of war as described in subsection (a) of 
this section, other Federal departments and agencies are authorized and directed 
to cooperate with the Secretary by entering into and carrying out such agree- 
ments as may be necessary to effectuate the purposes of this section. The Secre- 
tary is authorized and directed to report to the Congress three months after the 
end of he month in which an outbreak of war as described in subsection (a) of 
this section occurs and every four months thereafter, the action taken under 
this section and to give the names of any Federal departments or agencies or 
any other persons who have failed to cooperate with the Secretary as herein di- 
rected. Nothing in this section shall be deemed to affect the power or jurisdic- 
tion of the Interstate Commerce Commission, nor confer upon the Secretary 








164 LICENSING INDEPENDENT FOREIGN FREIGHT FORWARDERS 


concurrent power or jurisdiction over any matter within the power or jurisdic- 
tion of the Interstate Commerce Commission. 

“(c) The authority conferred upon the Secretary by subsections (a) and (b) 
of this section shall terminate six months after the cessation of hostilities as 
determined for the purposes of this section by the Secretary.” 


B 


At the hearings on May 2, 1958, the Maritime Administrator was asked what 
inland transportation services—in the nature of forwarding services—an ocean 
carrier could legally render for a shipper before the shipment was received by 
the carrier, 

The ocean carrier may render any reasonable service to a shipper before the 
shipment is actually received by the carrier, if (@) the service is specifically 
provided for in the carrier’s tariff, (b) is available to all shippers similarly 
situated, and (c) the tariff either identifies the rate to be charged for the service 
or states that the freight rate is inclusive of the charge for the service. In 
general practice, however, ocean carriers in our foreign trade do not undertake 
to furnish forwarding services. 

The ocean carrier’s responsibility for the shipment commences when the goods 
are received by the carrier for shipment (Strohmeyer & Arpe Co. v. American 
Lines SS Corp., * #. 2d 360 (2d Cir., 1988); Zerminal Rate Increase—Puget 
Sound Ports, 3 U. S. M. C. 21, 23 (1948) ). 

Mr. ALLEN. W ill you yield on that point ? 

Mr. Tuomrson. Yes, sir. 

Mr. Auten. In regard to the same question, I think Mr. Seymour 
in his statement specified certain services that might be performed, 
and I am trying to find it here, and Mr. McCarthy did similarly in his 
presentation. 

I have Mr. McCarthy’s statement, and my question is whether or 
not a carrier may properly perform any of these services; first, the so- 
licitation or securing of the cargo for the ship or the booking of, 
or otherwise arranging for space for, such cargo. 

Mr. Morse. Can the carrier solicit cargo? 

Mr. Auten. Yes. The answer is “Yes,” obviously. 

Mr. Morse. Obviously. 

Mr. Auten. If the forwarder does that for him can the carrier 
properly compensate the forwarder ? 

Mr. Morse. Your question is on the assumption that the carrier 
has employed the freight forwarder to do that activity ? 

Mr. Atiten. Let me go back a little further. The provision of 
this proposed section is that “a ‘Nelsiaaaiie may receive such com- 
pensation from such carrier, when, and only when, such forwarder 
has performed with respect to such shipment at least two of the fol- 
lowing services.” 

What I am trying to find out is what these are—services for the 
carrier rather than for the shipper and whether the carrier can do 
them for himself. I suppose he can find someone else to do them. 

The first one is the solicitation of the securing of the cargo for the 
ship or the booking of, or otherwise arranging for space for, such 
eargo. Assuming that the forwarder has done that, can the carrier 
pay him? 

Mr. Morse. At the present time there is nothing to prevent the 
carrier from employing the freight forwarder to do all of the activ- 
ities that the carrier would do by its own solicitation staff. 
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Mr. Auten. Then the answer on No. (1) is that it is something for 
which the carrier could compensate a forwarder? 

Mr. Morse. Yes. 

Mr. Auuen. No. (2), the coordination of the movement of the 
cargo to shipside. 

Mr. Morse. Could the carrier pay for that? 

Mr. Auten. Yes. 

Mr. Morse. Certainly it could. 

Mr. Auten. I mean what we ought to put in the law as well as 
what he could do under present law. If the forwarder does that for 
the carrier, is it proper for the carrier to arrange to pay the for- 
warder for that service even though the shipper is paying him for 
other services in the same transaction ¢ 

Mr. Morse. You get to these gray areas where a given activity 
benefits both the shipper and the carrier. Fundamentally the ques- 
tion is whether the service is being performed for the shipper or for 
the carrier. 

Mr. Auten. However, that is a service a carrier would perform 
for itself? 

Mr. Morse. No, fundamentally that is an obligation with the 
shipper. 

Mr. Auten. No. (8), the preparation and processing of the ocean 
bill of lading. 

Mr. Morse. The carrier is obligated to issue by the Carriage of 
Groods by Sea Act, as I remember, a bill of lading. The question 
is whether he has to type up the bill of lading or whether the shipper 
should type it up. The issuance fundamentally is the signing and 
releasing of the bill of lading. 

Practically, I think that a careful shipper would prefer to prepare 
his own bill of lading. Then he would know that the bill of lading 
was an accurate bill of lading and would meet the necessary require- 
ments of the letter of credit and bill of sale. 

Mr. Auten. I presume a bill of lading is an executed contract 
rather than just a printed form. 

Mr. Morse. That is right. 

Mr. Atuen. And it would be the same as any parties entering into 
a contract. Each would want to know that its terms were proper. 
However, a carrier could and customarily does do that in some cases. 

Mr. Morse. So, I think the carrier frequently prepares the bill of 
lading, the physical preparation. On the other hand, many shippers 
prefer to do that for their own convenience. 

Mr. Auten. Let me get down to the question: Could a carrier 
properly pay a forwarder for doing that service ? 

Mr. Morse. Certainly. 

Mr. Atten. The fourth one is the preparation and processing of 
dock receipts or delivery orders. 

Mr. Morse. The same ‘thing applies to the statement about the bill 
of lading. A dock permit is a piece of paper which says a certain lot 
of cargo will be received at a dock for a certain ship. The dock receipt 
is merely a signature on that same paper that the cargo has been 
received. 

Mr. Atten. And the fifth is the advancing of the ocean freight on 
such shipment. 
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Mr. Morse. I do not know who benefits ; both shipper and the carrier. 

Mr. Auten. Thank you, Mr. Chairman. 

Mr. Morse. Fundamentally you get down to the simple question, 
and I think it is the only question that should be resolved: Are all 
of the existing freight forwarders required in the foreign commerce 
of the United States? If so, should the carriers pay part of the cost 
of perpetuating that group of freight forwarders. 

That is the ultimate question to be decided in all these cases. 

Mr. Tuompson. Mr. Glenn. 

Mr. Guenn. No questions. 

Mr. THomeson. Mr. Cowen. 

Mr. Cowen. No. 

Mr. Tuomrson. Thank you for appearing, Mr. Morse. 

We may call upon you or some of your staff at a later date when 
this committee goes into executive session. We appreciate your coming 
down this morning. 

Mr. Morsr. Thank you very much. 

Mr. Tompson. Mr. Joseph Sinclair, director, world trade and 
transportation department of the Commerce and Industry Association 
of New York. 

Mr. Sinclair, we are happy to have you with us. I hope that we can, 
without unduly burdening you with speed, finish this testimony in 
short order. 


STATEMENT OF JOSEPH A. SINCLAIR, DIRECTOR, WORLD TRADE 
AND TRANSPORTATION DEPARTMENT OF THE COMMERCE & 
INDUSTRY ASSOCIATION OF NEW YORK, INC. 


Mr. Srncuiarr. I hope, Mr. Chairman, that I can do so. My name 
is Joseph A. Sinclair. I am director of the world trade and trans- 
oortation department of the Commerce & Industry Association of New 

‘ork, which is a chamber of commerce organization whose main office 
is located at 99 Church Street, in New York City. 

Our total membership of 3,500 firms include about 2,000 which are 
directly engaged in international trade as manufacturers, export mer- 
chants, and carriers, and approximately 280 foreign freight for- 
warders, a number of which—I do not know exactly how many—are 
not members of any of the groups which have been represented at the 
hearings here. 

At the outset, I wish to emphasize the importance and necessary 
role playd by foreign freight forwarders in our international trade. 
The views of our association in connection with this bill are based 
primarily on the recommendations of a committe ePONeS of repre- 
sentatives of exporting manufacturers, all of whom have their own 
export traffic departments, and yet all of them agree as to the desir- 
ability of strengthening the forwarding industry. 

I should perhaps point out, also, that our views must necessarily 
take into consideration the interest of the many small exporter mem- 
bers who must rely on forwarders for export traffic services. 

If you consider it appropriate, Congressman Allen raised the ques- 
tion as to who was the small exporter, and I do not think there is any 
single basis with respect to the facts under discussion here, but I 
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might point out that we have 2 or 300, or perhaps more, export firms 
in our association who employ less than 20 people and a great many 
who employ only 4 or 5. 

If course there are several types of exporters, but basically whether 
they are manufacturers, export distributors, or export sales merchants, 
_r whatever category, their primary job is sales and distribution over- 
seas and not traffic, and whether they do $100,000 worth of business 
a year or $2 million or $3 million, they usually prefer to leave traffic 

work in the hands of a responsible forwarder. 

The question of whether a forwarder is used, however, depends 
on a number of various factors and it is basically purely a question 
of cost. 

The other factors, of course, would depend upon the location of 
plants and the variety of ports that are used because obviously a firm 

‘annot afford to keep an export traflic department in every port, and 
there are other factors of course that would determine company policy 
in that respect. 

But size is not entirely a factor, because there is at least one major 
automobile company that uses a freight forwarder. There is a very 
large firm in Mr. Kluczynski’ s State which closed up their export 
traffic department in New York within the last year or two and is 
using the services of a forwarder. 

Again there are smaller exporters, or comparatively smaller ex- 
porters, who have a traffic dep: wtment, but even in the manufactur- 
* categories or in the merchant categories they are frequently not 
suffic ‘iently large departments to take care of all export traffic and 
they prefer for some destinations, particularly where the documen- 
tation is complicated and there are other factors involved, to use the 
services of a forwarder. 

We consider that the services available at New York through the 
large number of experienced foreign freight forwarders in our city 
is one of the advantages New Y ork enjoys as a major export port. 
The value of these services is most apparent to exporters situated in 
inland cities who must rely on the forwarder to prepare the necessary 
documents accurately and comprehensively, ra facing the possibil- 
ity of penalties up to confiscation of documents for improperly pre- 
pared documents including the preparation and presentation of bank- 
ing documents. 

‘The forwarder must instruct the supplier in many cases as to 
proper packaging and marking, select the best and most expeditious 
manner of transporting the goods, and arrange for arrival of the 
merchandise at the port in time for the steamer, but without, wher- 
ever possible, encouraging demurrage or warehouse charges. 

Our association wishes to be recorded as favoring the general objec- 
tives of H. R. 8382, but we do believe the bill can be gre atly i improved 
with clarifying amendments. I believe that our “proposals apply 
equally to amendments which were offered earlier in these hearings 
by the representatives of the forwarder organizations. 

Referring to H. R. 8382, in the last sentence of paragraph (a), we 
believe there should be no doubt that the bill applies only to inde- 
pendent foreign freight forwarders and under no circumstances to 
manufacturers, export distributors, export merchants, or others en- 
gaged primarily in the sale of merchandise. 
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The same criticism applies to suggestions offered by Mr. McCarthy, 
I believe, involving a confusing dual definition of ocean freight 
forwarder. 

As presently written, this section of H. R. 8382 leaves considerable 
doubt as to the status of manufacturers and exporters, primarily be- 

cause of the lack of clear-cut definitions or general understanding 
of the terms “his own merchandise” and particularly “for his own 
account.” 

In the proposed amended definition that was submitted this same 
doubt would continue to exist in connection with the term used in 
those proposed amendments “on behalf of any person other than 
themselves.” Probably 90 percent of current United States export 
sales are made on an f. o. b. or f. a. s. basis. Since technically in such 
cases title to the merchandise has transferred to the foreign buyer 
prior to exportation, it is questionable that such shipments can be 
considered as made by the seller for his own account or on his own 
behalf. 

Under the present wording of the bill, therefore, the manufacturer 
or exporter could not arrange for the details of exportation regard- 
less of competitive conditions or his obligations to the buyer. 

This bill would appear to make it obligatory for the shipper to 
engage the services of a forwarder, even when the seller has his own 
export traffic department and no freight brokerage is paid on the 
shipment. 

We recommend, therefore, that on page 2, line 23, the words “as an 
independent foreign freight forw: arder” be inserted in lieu of the 
words “a foreign freight forwarder. 

Also, on the same page, we would recommend revision of the last 
five lines of the paragraph to read: 
but nothing in this section shall be construed to apply to any company or indi- 
vidual engaged primarily in the sale of merchandise who as an incident of 
arranging or completing such sale performs forwarding services with respect 
to such goods, when such company or individual does not receive payment of 
freight brokerage from any carrier by water. 

With regard to paragraph (c), at present anyone engaged in for- 
eign freight forwarding is required to register w ith the Federal Mari- 
time Board. However, registration does not require or imply qualifi- 
cations as to competence or any financial or moral standing. In fact, 
under the regulations it would seem that anyone who would apply 
may obtain a registration number. 

Therefore, we do not believe that registration alone should entitle 
anyone to receive a license from the Federal Maritime Board as pro- 
posed in this bill, but rather that such license should be granted only 
after satisfying the board as to qualifications of the applicant to serve 
United States exporters. 

Possibly this problem is handled satisfactorily by previously sug- 
gested amendments. However, they also make reference to public 
interest and transfer of licenses. No responsible individual who has 
been engaged in the foreign freight forwarding business should be 
depr ived of ther ight to earn his livi ing. 

There is a natural fear on the part “of those in the business, particu- 
larly among the older men, that they might have difficulty in passing 
a rigid examination in spite of their wide practical knowledge and 
years of experience. 
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Regulations issued pursuant to the enactment of this bill should give 
due consideration to the practical experience of the applicant. The 
proposal regarding licensing procedure submitted previously seems to 
me far superior to the phraseology i in H. R. 8382. 

However, our group has not yet had an opportunity to consider 
them, and I am not prepared to express our views at this time. 

With regard to paragraph (e), although there may be unusual cir- 
cumstances in this partic ular situation, we do not believe that any floor 
or ceiling on freight brokerage or any similar rate should be estab- 
lished by law, but rather by regulation, and we would therefore recom- 
mend deletion of the reference to the specific amount in the bill. 

We feel very strongly that enactment of suitably sensing legislation 
is a very important factor for the overall international trade of the 
country. 

This legislation, of course, is of immediate concern to the forward- 
ers, but the need for such an act is perhaps even more important from 
the sts ndpoint of their customers, the people who pay the bills, since 
the primary objective of the measure is to protect the interests of 
shippers, and I am sure that many shippers are very appreciative for 
the very intelligent and detailed studies that this subcommittee has 
been making of the bill. 

I might, if you are agreeable, Mr. Chairman, as a layman, comment 
on one aspect of one of the subjects that has been discussed at some 
length here. 

Mr. Morse said he was not too familiar with the procedure on the 
east coast and I am only going to speak about the situation as I know 
itin New York. 

There are variously estimated between 5,000 and 6,000 exporters in 

New York. In addition, when it comes to the question of coverage 
on solicitation by the lines, there are many shipments, the routing of 
which are designated by the overseas bureau. 

He takes delivery and title to the goods in this country and, there- 
fore, does when he so desires specify the routing. Obviously, it would 
be difficult for the lines to cover a volume of solicitation of that extent 
without considerably augmented staffing. As a matter of fact, one of 
our prominent members, who is the executive vice president of one of 
the leading steamship lines, which is also one of those named by Mr. 
Burley as a member of his conference or one of his conferences, made 
nu very strong statement not long ago to the effect, if I recall correctly, 
that the 11 percent is less than it would cost his line to provide the 
type of serv te e that he obtains from freight forwarders. 

Thank you. 

Mr. THoompson. Does that complete your statement ? 

Mr. Stncrair. Yes, sir. 

Mr. Tompson. Mr. Allen. 

Mr. Aten. No questions. 

Mr. as. Mr. Glenn. 

Mr. Grenn. No questions. 

Mr. Tusa, Thank you very much, Mr. Sinclair. Your testi- 
mony gives us the viewpoint of another segment of the industry and 
I assure you it shall be gone into thoroughly when the committee goes 
into executive session. 

Mr. Stnciarr. Thank you. 
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Mr. Tuompson. Is Mr. Scott here from the General Services 
Administration ? 

You have a prepared statement, I believe, Mr. Scott. 

Mr.Scorr. Yes, sir. 


STATEMENT OF SAMUEL J. SCOTT, COMMISSIONER OF TRANSPORTA- 
TION AND PUBLIC UTILITIES SERVICE; ACCOMPANIED BY 
THOMAS A. KENNEDY, DEPUTY COMMISSIONER; AND FRED W. 
DENNISTON, GENERAL COUNSEL OFFICE, GENERAL SERVICES 
ADMINISTRATION 


Mr. Tuompson. Please proceed. 

Mr. Scorr. Mr. Chairman, I am Samuel J. Scott, the Commissioner 
of Transportation and Public Utilities Service, General Services Ad- 
ministration, and I have with me here Mr. Thomas A. Kennedy, the 
Deputy Commissioner of Transportation and Public Utilities Service, 
and Mr. Fred W. Denniston, the Assistant General Counsel. 

Mr. Tuompson. You do not have anything to do with building post 
offices, do you, Mr. Scott ? 

Mr. Scorr. No, sir. 

Mr. THompson. Then I will not have to speak to you after the 
meeting. 

Mr. Scorr. Mr. Chairman, I have here a prepared statement, a copy 
of which I will provide the reporter. I would like to read it into the 

record with your permission. 

Mr. Tuompson. Proceed, Mr. Scott. 

Mr. Scorr. Mr. Chairman and members of the committee, I am 
Samuel J. Scott, Commissioner of the Transportation and ‘Public 
Utilities Service of the General Services Administration. The Ad- 
ministrator, Mr. Franklin Floete, asked me to represent GSA at the 
hear ing today and express to your committee the views and comments 
of this : agency on the subject of proposed legislation affecting foreign 
freight forwarders. 

Our views are based on operations conducted for other Federal agen- 
cies, as well as the operations performed by our regional personnel on 
GS A-controlled shipments. 

The General Services Administration has had the benefit of your 
research and the background of the hearings conducted by your com- 
mittee in 1955 and 195 26; and we, in general, favor any appropriate 
steps which would render foreign freight forwarder operations ad- 
vantageous to the Government in terms of economy, efficiency, and 
service. 

H. R. 474, 479, 480, 6808, and 8382 are designed to accomplish 3 
major objectives: Repeal of the Bland Freight Forwarding Act, 
licensing of forwarders and resolution of the question as to pay ment 
of brokerage fees by ocean carriers, and the allowance to be made to 
shippers performing their own operations. 

GSA endorses the objectives of this type of legislation, or any such 
measures designed to accomplish such purposes. 

Since industry has not in the last decade established rates, rules, 
and regulations governing charges to be assessed by for warders for 
forwarding services performed “for a shipper, GSA is in favor of 
beneficial legislation to resolve the question of legality of the fees 
involved, and to establish by law or implementing regulation at al- 
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lowance to be made by ocean carriers in instances where shippers, 
commercial or Government, perform booking directly with ocean 
carriers. 

We also agree that a governmental agency should pay ocean for- 
warders for services per formed for the Government. 

At the present time GSA is formulating an order prescribing 
policy and procedures governing the use of and payment for foreign 
freight forw arding services. 

This order is being issued in consonance with opinion (B-134866), 
March 14, 1958, of the Comptroller General of the United States, 
which requires payment to be made from public funds when utiliz- 
ing forwarding services. 

T appr eciate this opportunity of appearing before your committee 
today and presenting our views on a portion of a very important 
program to Government and industry in which your committee has 
made a most valuable contribution through its studies and hearings. 

Mr. Tompson. Thank you, Mr. Scott, ‘do you have any questions, 
Mr. Allen? 

Mr. Auten. Mr. Scott, does GSA handle transportation of things 
for all departments with the exception of the military and Depart- 
ment of Agriculture? 

Mr. Scorr. No, sir; we don’t handle all of those. We have certain 
exceptions there, like ICA shipments, and the public roads. 

Mr. Auten. Are they handled then by an agreement between GSA 
and the department involved? I take it it is your responsibility ? 

Mr. Scorr. Yes, sir; we are available for service if they will call 
upon us. 

Mr. Auten. Are you responsible under the law for the handling 
of all transport: ition, whether they call on you or not! 

Mr. Scorr. Generally that is our statutory responsibility with cer- 
tain exceptions. 

Mr. Auten. In other words, if anything is wrong it is your fault? 

Mr. Scorr. Quite frequently we get blamed for it. 

Mr. Auten. That brings me to my next question too. In your 
proposed order do you, by its terms direct the use of private for- 
warders in the industry rather than the setting up of a forwarding 
service within the Government, or do you go the other way to have 
a department of the Government that has a sufficient volume set up 
itself on forwarding service ? 

Mr. Scorr. Sir, it would be necessary for us to determine that un- 
der each circumstance as to the requirements of the agency and, of 
course, it would be in consonance with whatever determination was 
made here by the committee as a result of the hearings and by the 
Federal Maritime Board as to what the policy should “be. 

We would operate under those as laid down. 

Mr. Auten. It has been suggested that the Bland Act be repealed 
and I think that it in a sense should be repealed in its present form, 
but it has also been suggested there should be standby legislation to 
state the policy during a . wartime emer gency and possibly to state the 
policy as being one that the Government should stay out of competi- 
tion with an existing industry. 

Would you have any comments on that subject ? 

Mr. Scorr. No, sir; we would prefer not commenting on it. We feel 
that comes within the province of the Federal Maritime Board as to 
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what statements of policy or regulation they would lay down and we 
would operate under those. 

Mr. Aten. If in a bill we provide a policy statement for enactment 
by the Congress to the effect that the Government should encourage 
the use and make use of the private forwarding industry, would that 
change any of your existing policies? 

Mr. Scorr. No, sir; I don’t believe so. As a general rule we have 
been dealing with the private freight forwarders. 

Mr. Auten. That is all. 

Mr. THompson. Mr. Glenn ? 

Mr. Gienn. No questions, Mr. Chairman. 

Mr. THompson. I am sure that you know that I think it is the policy 
of this administration as well as this Congress to try to keep govern- 
ment from interfering with any type of business whether it be large or 
small. 

Mr. Scorr. Yes, sir. 

Mr. THompson. Especially small businesses, which is what I have 
personally been interested in, and I want to compliment Mr. Floete 
and, of course, all of his staff for the wonderful cooperation GSA has 
given certainly to me and I am sure I have heard it from many other 
Members of C ongress. 

Mr. Scorr. Thank you, sir. 

Mr. TuHomrson. You folks have done a better job in that than I have 
seen done anywhere else and I appreciate your coming over. Have you 
any questions Mr. Cowen ? 

Mr. Cowen. No. 

Mr. Tuompson. That will be all. 

Mr. Scorr. Thank you. 

Mr. Tompson. I believe those are the last witnesses that we had 
scheduled. I might state that the subcommittee will go into a series of 
executive meetings, possibly starting next week. We are as anxious as 
Tam sure all of you are to develop something that will be in consonance 
with the testimony we have heard beneficial to all segments of the 
industry. 

We have spent many long hours, as I am sure you have in trying to 
determine the proper course. Iam sure you also know that some of the 
testimony here is divergent from what might be the opinions of the 

rarious segments of the entire industry. We certainly as a subcommit- 
tee and the full committee under the chairmanship of C ongressman 
Bonner are all anxious that something come out as early as possible in 
this session of Congress. 

I assure you we will be open to any further suggestions you might 
have. You might be in contact with our counselor, Mr. Cowen, and 
we will by press s release or otherwise keep all of you advised as to whad 
is tr unspiring. 

I appreciate all of you having taken all of your time, the hours you 
took in preparing testimony and appearing here and waiting to be 
heard, and I hope the results will be in conformance with what is good 
for the United States and your industries. 

Thank you verymuch. The subcommittee is adjourned. 

(Whereupon, at 12 noon, Friday, May 2, 1958, the committee ad- 
journed to reconvene at the call of the Chair. 


xX 








